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LANDLORD AND TENANT. 





QUITTING FOR WANT OF REPAIR, WITHOUT 
NOTICE, 


Ir is a trite maxim, but not the Zess 
true, that “hard cases make bad law;” 
and it should strengthen the determina- 
tion of the judges to act with regard to 
established principles, rather than upon 
the hardship of any particular case, when 
they reflect that a deviation from legal 
principle, however equitable it may oper- 
ate as between individuais, works incal- 
culable mischief to the community, by 
misleading men in their mutual dealings, 
and suggesting erroneous views of their 
respective rights and remedies. The evil 
effect of such decisions is greatly aggra- 
vated when tkey bear upon the ordinary 
transactions of mankind, and are founded 
upon a state of facts at once intelligible 
and famitiar. Of this nature are many 
of the cases in reference to the relation 
between landlord and tenant, which, it is 
too much to be regretted, have not al- 
ways been decided upon general princi- 
ples. 

The apparently simple question, wheth- 
er the neglect of a landlord, who is bound 
to repair, in not repairing premises held 
under a yearly tenancy, entitles the tenant 
to quit the premises without a regular 
notice, has been frequently the subject of 
judicial consideration, and modern au- 
thorities may be found directly in point, 
and wholly irreconcilable. 

The first of the modern cases is that of 
Edwards v. Etherinton, Ryan & Mood., 
268, where the defendant, who held a 
house as tenant from year to year, quitted 
without notice, on the ground that the 
walls were in so dilapidated a state that 
it had become unsafe to reside in it, and 
the late Lord Tenterden (who presided at 
nisi prius) thought these facts furnished 
an answer to an action by the landlord for 





use and occupation. The learned Chief 
Justice, in summing up, told the jury, that 
aithough slight circumstances would not 
suffice, such serious reasons might exist 
as would justify a tenant’s quitting at any 
time ; and it was for them to say whether, 
in the case before them, such serious rea- 
sons existed as would exempt the defend- 
ant from the plaintiff’s demand, on the 
ground of his having no beneficial use and 
occupation of the premises. The jury 
having found for the defendant, on a mo- 
tion for a new trial, on the ground of a 
misdirection, the court of queen’s bench 
refused to disturb the verdict. 

The next case, in point of time, was 
that of Collins v. Barrow, 1 Mood. & 
Rob., 112, in which Bayley, B., held, that 
a tenant was justified in quitting without 
notice premises which were noxious and 
unwholesome for want of proper sewer- 
age. 

Cowie v. Goodwin, 9 Car. & P., 378, 
was an action for the use and occupation 
of apartments in a house belonging to the 
plaintiff. The defendant was under no- 
tice to quit at Michaelmas, but a few days 
before midsummer a wall on the ground 
floor gave way, and the kitchen was over- 
flowed with filth. The tenant immediate- 
ly began to look out for suitable apart- 
ments, but did not actually remove until 
six weeks after midsummer. He paid 
into court the rent due at midsummer, 
and the only question at the trial was, 
whether the landlord was entitled to re- 
cover the quarter’s rent due at Michael- 
mas. Lord Denman, C. J., left it to the 
jury to say, whether the premises were 
unfit for proper and comfortable occupa- 
tion, and whether the defendant had bond 
Jide quitted the apartments as soon as ne 
could procure others; and the jury hav- 
ing answered both these questions in fa- 
vor of the defendant, the plaintiff was 
nonsuited, and the court of queen’s bench 
afterwards refused to grant a rule for a 
new trial on the ground of misdirection. 
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In Smith v. Marrable, 11 Mee. & W., 
5, which has subséquently been much dis- 
cussed, the two cases first cited were ex- 
pressly relied upon by Parke, B., as 
authorities to warrant the position, that if 
the demised premises are encumbered 
with a nuisance of so serious a nature that 
no person can reasonably be expected to 
live in them, the tenant is at liberty to 
throw them up. ‘The facts upon which 
Smith v. Marrable was decided were 
these: The action was brought to recover 
the balance of five weeks rent of a fur- 
nished house in Brighton, taken by de- 
fendant under an agreement, whereby 
the plaintiff agreed to let, and the defend- 
ant agreed to take the house, at the rent 
of eight guineas a week, for five or six 
weeks, at the option of the defendant. 
The house was found to be infested with 
bugs, and after an occupation of one 
week the defendant left, paying a week’s 
rent. Under these circumstances, it was 
held to be an implied condition in the let- 
ting of the house, that it should be reason- 
ably fit for habitation; and as the house 
in question was rendered unfit because of 
its being infested with bugs, that the ten- 
ant was justified in quitting without notice. 

Before the close of the year in which 
the court of exchequer decided the case 
of Smith v. Marrabdle, that court was call- 
ed upon to consider the principle of that 
decision in a case of Sutton v. Temple, 12 
Mee. & W., 53. In that case the defend- 
ant agreed in writing to take the eatage of 
twenty-four acres of land for seven months, 
for £70, and stocked the land with beasts, 
several of which died in a few days after- 
wards, from the effects of old refuse paint, 
which had accidentally been spread over 
the land with the manure, in the preced- 
ing spring. The defendant thereupon 
relinquished the possession of the land, 
which was not resumed, however, by the 
plaintiff, until after the expiration of seven 
months from the date of the agreement. 
The action was brought for the first instal- 
ment of the £70, payable under the agree- 
ment, and defended on the ground, that 
the eddish being wholly unfit for the pur- 
pose for which it was taken—the food of 
beasts—the defendant could not be said 
to have had any beneficial use or enjoy- 
ment of it. The court was clearly of 
opinion that the demise of the land did 
not carry with it an implied condition that 


it was fit for the purpose for which the 
tenant took it, and that the plaintiff was 
entitled to recover. The great difficulty 
appeared to be, how to reconcile the 
judgment of the court in Smith v. Mar- 
rable with its decision in this case; and 
the late Lord Adimger ingeniously sug- 
gested that the cases were distinguisha- 
ble—the contract in the one case being 
for land, and in the other for a house and 
furniture, which it was said was necessa- 
rily to be such as was fit for the purpose 





for which it was to be used. 

In Sutton v. Temple, however, Parke, 
| B., plainly intimated that he entertained 
considerable doubt whether the cases re- 
ferred to by him, in giving his judgment 
in Smith vy. Marrable, could be upheld. 
The decision of the court in Smith vy. 
Marrable was again directly questioned, 
in another case argued in the court of ex- 
chequer, in the sittings after Hilary term, 
1844, Hart v. Windsor, 12 Mee. & W., 
68. That was an action of debt, to reco- 
ver a quarter’s rent upon a demise of a 
house and garden. The defendant plead- 
ed, that the house was demised for the 
purpose of his inhabiting it ; that he could 
not reasonably inhabit it because it was 
infested with bugs; that before the rent 
became due, he quitted posession, and 
never had any beneficial use or occupa- 
tion of the house. The jury having found 
for the defendant on this plea, the point 
came before the court upon a motign for 
judgment non obstante veredicto, that the 
plea was uo answer to the action. The 
case was fully and elaborately argued ; 
the old authorities were referred to, and 
upon these it was expressly held, that 
there is no implied warranty on a lease 
of a house, or of land, that it is, or shal! 
be, reasonably fit for habitation or cultiva- 
tion. As to the modern decisions, on 
which the judgment of Parke, B., pro- 
ceeded in Smith v. Marrable, the barons 
now concurred in the opinion that they 
were not law, and could not be support- 
ed; and Parke, B., added, that although 
Smith v. Marrable might perhaps be dis- 
tinguished, on the ground that it was the 
case of a furnished house, it could not be 
supported on the ground on which he had 
rested his judgment. 

All these cases were again discussed 
and considered by the court of common 





pleas, in a case of Surplice v. Farnsworth 
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and another, which has has been very re- 
cently reported—7 Man. & G., 576. In 
that case the defendants entered into pos- 
session of certain malt offices, as yearly 
tenants to the plaintiff, at Michaelmas, 
1838, and continued in possession until 
March, 1843, when they quitted the prem- 





ises, on the ground that they were not in a| 


fit state of repair for the purposes of 
malting—a fact afterwards found by the 
jury. It also appeared, that during che 
existence of the tenancy the defendants 
did some repairs to the premises, the cost 
of which was deducted from the rent ; and 
it was thence sought to be inferred that 
the plaintiff was bound to repair. Under 
these circumstances it was contended, on 
behalf of the defendants, that the premises 
heing shown to be in sacha state as to 
render them unfit for the purposes for 
which they were taken, and the landlord 
being bound to repair them, the defend- 
ants had not suck an use and occupation 
as would sustaja the action. The court, 
however, was clearly and unanimously of 
opinion, that the circumstance of a land- 
lord being bound to repair does not entitle 
the tenant to quit, upon the failure of the 
landlord to perform his contract. “ If the 
contract were under seal,” said Tindal, 
C.J., “the condition that the tenant upon 
the breach thereof might determine the 
tenancy, could not be implied. Where it 
is intended that a covenant shall operate 
as a condition, there is always an express 
covenant to that effect, as in the case of 
re-entry by the lessor, for breach of cove- 
nant by the lessee; and there is no legal 





tioned may now be considered overruled, 
and the principle deducible from the more 
ancient gathorities (see Brooke’s Aridg. 
Tit. Dette. p\. 18, 72,) re-established. The 
result of the latter cases, therefore, is, that 
ever where the landlord is bound to re- 
pair, and neglects so to do, the tenant 
cannot quit until the tenancy is regularly 
determined—a proposition so important 
in its application that it is desirable it 
should be fully understood. 








Practical Points. 


NEW TRIALS IN ACTIONS OF TORT. 


Ir is every day’s practice, as our readers 
are aware, in the courts of law, to grant 
rules for new trials, on the ground that 
the damages are excessive, or greatly dis- 
proportioned to the injury complained of. 
In actions of tort, however, the cases are 
extremely rare in which the courts will 
grant a new trial at the instance of the 
plaintiff, on the ground that the damages 
awarded by the juy are insufficient; be- 
cause it is the peculiar province of the 
jury in those cases, to say to what amount 
of damages the plaintiff is entitled. 

In the case of Haymard v. Newton, 2 
Stra., 940, the court said that a new trial 
was never to be granted on the ground that 
the damages were smaller than the court 
might think reasonable. In Randall v. 
Hayward, 5 Bing. N.C., 424, 7 Sco., 407, 
however, which was an action of slander, 
where the slander was repeated in a way 


principle for construing an agreement by.| which indicated malice on the part of the 
parol differently, in this respect, from one | defendant, who refused to make any apol- 
t 


under seal.’ 


he Chief Justice also re-| ogy, and the jury found a verdict for the 


ferred to the case of Izen v. Gorten, 5 B.: plaintiff with only 20s. damages, and the 
N.C., 501, 7 Sc., 537, as strongly in point.| judge, in the then state of the law, had 


In that case the defendants, as tenants | 


from year to year, occapied a second 
floor, which during their occupation was 
consumed by an accidental fire; and it 
was held that, notwithstanding the de- 
struction of the premises, they were liable 
to an action for use and occupation, for 
the period which elapsed between the fire 
and the regular determination of the ten- 
ancy. 

The court of common pleas having, in 
the cases last cited, concurred with the 
decision of the court of exchequer in Hart 
v. Windsor, the earlier cases above men- 





no power to certify, so that the plaintiff 
would obtain no costs, Tindal, C. J., said: 
“T think a more complete measure of jus- 
tice would have been attained if the jury 
had given higher damages ; but the court 
never grants a new-+trial because the dam, 
ages are small, unless there has been 
some mistake on a ‘point of law on the 
part of the judge who presided, or in the 
calculation of figures by the jury.” 

In a very late case, Gibbs v. Tunaley, 1 
Com. Ben. R., 640, an additional qualifica- 
tion was added to the rule, ehat the court 
would not grant a ‘new trial by reason of 
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the smallness of damages. In that case the 
action was brought against a surgeon, for 
negligence, whereby the 6 rem lost his 
leg, and the plaintiff had a verdict, with 
one farthing damages. On a motion fora 


new trial, on the ground of the inadequa- | 


cy of the damages, Tindal, C. J., pro- 
nouncing the judgment of the court of 
common pleas, after referring to the cases 
above cited, added, that “at any rate a 
new trial ought not to be granted on such 
a ground, unless the judge who tried the 
cause was dissatisfied with the smallness 
of the damages ;” and as that was not the 
case in this instance, the rule was refused. 





WHERE A COURT OF EQUITY WILL DI- 
RECT AN ACTION OR ISSUE. 


In a case that recently came before Vice 
Chancellor Wigram, (Raine v. Cairns, 4 
Hare, 333,) with reference to the class of 
cases in which a court of equity will itself 
decide, or will direct an action to be 
brought or an issue to be tried, the obser- 
vations made by his honor are instructive, 
and appear to have been carefully pre- 
pared. In substance his honor remarked, 
that the mode in which the court pro- 
ceeds varies with the circumstances. In 
some cases the court will itself decide a 
question of fact, and of its jurisdiction to 
de so no doubt can be entertained. And 
this has sometimes been considered the 
proper cuvurse, where a case has turned 
upon the construction of written instru- 
ments; for in such a case, the judge in 
equity may well be supposed as compe- 
tent as a jury to arrive at a safe conclu- 
sion. Where the title of the plaintiff is 
not disputed by the defendant, but there 
is a question as to detail, the usual course 
is to direct an issue. The onus in such a 
case is on the defendant, and an issue is, 
in practice, the ordinary mode of putting 
the question raised by the suit in the 
course of legal determination, where the 
court itself is not prepared to decide it. 
An action, unless under the special con- 
trol of the court, might let the defendant 
in to make a different defence from that 
upon the record, as for example the stat- 
ute of limitations, although no such de- 
fence would have been available when the 
bill was filed. 

But in cases where there is an adverse 
claim of title on the part of the defendant, 








accompanied by enjoyment, the court will 
not direct an issue, but will put the plain- 
tiff to bring his action. 





BARGAIN AND SALE OF GOODS 
POSSESSION. 
Tue following important point has recent- 
ly been decided:—A grant of goods, 
which are not in existence, or which do 
not belong to the grantor at the time of 
executing the deeds, is void, unless the 
grantor ratify the graut by some act done 
by him with that view, after he has ac- 
quired the property therein. Lunn v. 
Thornton, \ C. B., 379. [The following 
cases were referred to in the argument: 
Grantham v. Hawley, Hobart, 132. Steel 
v. Brown, 1 Tauwnt., 381. Irons v. Smail- 
pice, 2 B. & Ald., 557. Bunn v. Markham, 
2 March, 532. Smith v. Smith, 2 Stra., 
955.—See also 2 Mam. & Gr. 961.] 


NOT IN 





ASSIGNMENT OF A LEGACY BEFORE THE 
EXECUTOR’S ASSENT. 

A testatrix, Eliza Dewell, entitled up- 
on the decease of a tenant for life to a 
sum of stock standing in the names of 
trustees, bequeathed the same w her 
grandson, Philip Daniel, and she appoint- 
ed the said Thomas Dewell to be sole 
executor of her will. She died in May, 
1833 ; and in June, 1833, Thomas De- 
well proved her will. In October, 1834, 
the grandson, Philip Daniel, being in- 
solvent, executed a deed, assigning his 
property and effects upon trust for the 
benefit of his creditors. Now, at this pe- 
riod it did not appear that Thomas De- 
well, the executor, had assented to the 
bequest of stock, and therefore the proper 
course would have been to give him, as 
executor, notice of the assignment for be- 
hoof of Philip Daniel’s creditors—-but 
this was omitted to be done. 

Such being the case, Philip Daniel, in 
October, 1838, executed another assign- 
ment, by way of mortgage, of his interest 
in the said stock, as security for the re- 
peewee of a loan of money advanced to 

im by Holt. On the 21st November, 
1838, notice of this second assignment was 
formally served upon the executor. 

Notice of the trust assignment for be- 
hoof of the creditors, was not given to the 
executor till May 1843. 
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Under these circumstances, Holt, in or- 
der to obtain a transfer of the stock, filed 
his bill, to which the trustee for the cred- 
itors appeared as defendant. And the 
question was, which of the two assign- 
ments—that of October, 1834, or that of 
October, 1838,—should have priority. 7 

The decision of Vice Chancellor Wi- 
gram was bottomed upon a point appar- 
ently not emanating from counsel, but sug- 
gested by the learned judge in course of 
the argument. His honor observed :— 
“In the absence of any assent by the exe- 
cutor to this specific legacy, the executor 
is the only person entitled to call for a 
transfer of the stock into his name. It is 
still vested in him as part of the estate of 
the testatrix. The defendant does not 
allege that any notice of the assignment 
for the benefit of the creditors was given 
to the executor, till long after the mort- 
gage to the plaintiff. I am, therefore, of 
opinion that the notice given by the plain- 
tiff was sufficient to entitle him to the pri- 
ority. 





EXECUTOR’S ASSENT. 
Tue following and preceding points may 
serve to show how necessary it is for an 
executor toexercise caution and circum- 
spection before he gives his assent to a 
legacy : 

In the case of Shadholt v. Woodfall, 2 
Coll., 30, before Vice Chancellor Knight 
Bruce, atestator had specifically bequeath- 
ed certain leasehold estates, and the exe- 
cutors assented to these bequests uncondi- 
tionally. The question arose, whether, 
after such unconditional assent, the exe- 
cutors could demand from the testator’s 
general estate an indemnity against his 
covenants contained in the leases. 

The Vice Chancellor.—If an exe- 
cutor assents unconditionally to a specific 
bequest of leaseholds, he can require no 
indemnity from the residuary legatees.” 

The general rule of law is, that an ex- 
ecutor’s assent to a legacy cannot be re- 
tracted. 





PARTNERSHIP. 


PARTIES. 


Ir is a generally received opinion, that a 
suit respecting a partnership cannot be 
maintained without praying a dissolution. 





In a case that recently came before the 
Master of the Rolls, he appears to have 
entertained a different opinion. The cir- 
cumstances were these :—A club was dis- 
solved, and the committee were author- 
ized to realize the assets and wind up the 
affairs. For that purpose the lease was 
vested in A, Band C. A and B, without 
the concurrence of the other members of 
the committee, sold the lease and proper- 
ty, and received the amount. A, B and 
D (another committee man) signed the 
receipt; but A and B alone received the 
amount. A bill was filed to make A and 
B account, and a question arose as to 
whether C and D should not have been 
made parties to the suit. 

His honor held, that they were not ne- 
cessary parties——Richardson on behalf, 
&c. v. Hastings, 7 Beav., 301. 





POINTS IN EQUITY. 





MAINTENANCE. 


MAINTENANCE (an offence both at com- 
mon law and by statute) is, says Lord 
Coke, “when a man maintains a suit or 
quarrel to the disturbance or hindrance of 
right,” a definition which would apply to 
a pretty extensive section of all the litiga- 
tion agitated in courts of justice. In an- 
other place the same great authority tells 
us, that “ champerty is the most odious 
species of maintenance.” What, then, is 
champerty? The definition is not given 
in the abstract, but by an illustration, 
thus, “‘Champerters be they who move 
_ or suits, or cause them to be moved 

y their own procurement or by others, 
and sue at their proper costs to have part 
of the land in variance, or part of the 
gains.” Hence the word champerty has, 
by a doubtful etymology, been said to be 
derived from campi partitie. As if I, 
knowing that A had a claim to a certain 
field, were to say to A, “ Go to law about 
this field, and I will defray the expense, 
provided you let me have a part of the 
field as my remuneration.” This, accord- 
ing to Lord Coke, would be odious con- 
duct on my part. It would be the worst 
species of maintenance. The criterion of 
the mischief sought to be struck at, is the 
stipulation to have a part of the thing re- 
covered. Therefore, if 1 advance money 
to enable another to carry on a litigation, 
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without any agreement or understanding 
that I am, in the event of success, to have 
a share of the booty, this will not be 
maintenance or champerty. So an attor- 
ney or solicitor, advancing fnoney to his 
client in an action or suit, i$ not guilty of 
maintenance or champerty. Indeed, if he 
were, very few practitioners would be free 
from this stain. But an attorney or soli- 
citor cannot stipulate for collateral advan- 
tages. He cannot stipulate to have any 
thing beyond his just professional allow- 
ances. This was laid down very clearly 
by Lord Eldon, after reviewing all the 
authorities, in Wood v. Downes, 18 Ves., 
120. And that conclusion was deduced 
by him not only by reason of the princi- 
ple of maintenance or champerty, but also 
on the additional ground of the impropri- 
ety of such stipulations, between parties 
standing in the relation of solicitor and 
client. 

There is a class of cases (one of which 
has recently come before Vice Chancel- 
lor Wigram) in which the objection of 
maintenance or champerty has been 
taken, but has been overruled, on the 
ground that the party charged has an in- 
terest in the subject-matter of the litiga- 
tion. Thus, suppose the right to an estate 
is in controversy, and I have a mortgage 
upon it, I am in that case clearly efttitled 
(and very likely when necessary) to lay 
out money in supporting the right of the 
mortgagor. Interest, therefore, im the 
subject-matter, is always a recognized de- 
fence to the charge of maintenance or 
champerty. 

The case before Vice Chancellor Wi- 
gram was that of Hunter v. Daniell, which 
will be found in the 2 New-York Legal 
Observ., 295. Several proceedings were 
pending to determine the title to cer- 
tain lands, between certain persons claim- 
ing to be mortgagees thereof, and one 
party who set up pretensions to a title 
in fee, under a settlement paramount te 
the mortgages. In this situation another 
party, claiming to be a subsequent mort- 
gagee, bargained to purchase the interests 
of the prior mortgagees, a species of con- 
tract coming within one of the definitions 
of maintenance or champerty, which for- 
bids the purchase or obtaining of pre- 
tended rights to lands, but which may be 
entered into by a party having an interest 
in those lands. 





“The question here,” said the Vice 
Chancellor, “is not whether the agree- 
ment falls within some of the old defini- 
tions of champerty, but whether it amounts 
to champerty in the sense in which at this 
day champerty is forbidden by law. The 
plaintiff, the second mortgagee, has 
bought in the first mortgage pending the 
suit, and now openly seeks to have the 
benefit of the suit and of the proceedings 
therein. The question is, whether this is 
lawful or not. On referring to Hawkins’ 
Pleas of the Crown, (vol. 1, p. 456, eighth 
edition,) I find he has a section on acts of 
champerty, which he thus heads: ‘ How 
far they are justifiable in respect of an inte- 
est in the thing at variance.’ Under this 
head he says, that the act, although it be an 
act of champerty, is not objectionable wher- 
ever thereis an equitable interest in the title 
in dispute. The case of Findon v. Parker, 
11 Mee. & W., 675, appears to me to 
bring down the principle to the present 
time, that a person having, or believing 
that he has, an interest in the subject of 
dispute, and bond fide acting in the suit, 
(for it goes as far as this,) may lawfully 
assist in the defence of that suit. I think, 
therefore, that the case before me is not 
open to demurrer on the ground of cham- 


perty,” 








H. S. Gircnit Court. 


[MAINE DISTRICT.} 
IN BANKRUPTCY. 


Before the Honorable ASHER WARE, District 


Judge. 


In the matter of Danier J. Pertey, 14th 
and 19th May, 1846. 


DISCHARGE AND CERTIPICATE—WITNESS— 
WILFUL CONCEALMENT OF PROPERTY. 


As a general rule, a creditor of a bankrupt is in- 
admissible as a witness to defeat his discharge. 
So also is an executor, or legal representative of a 

creditor. 

When, however, the executor stands in the position 
of a stake- holder, or trustee for the bankrupt, he 
may be a wituess against him. 

Where the testator devised to the bankrupt the 
notes and obligations held agaiust him, the exe- 
cutor must be considered as standing in the 
place of the bankrupt, and he may be a witness 
against him, if called by the objecting creditors. 
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Where a bankrupt, prior to the passage of the 
Bonkrupt Act, causes notes to be sued in the 
name of a third person, and in his schedule 
makes no mention of the property, a court will 
consider such third party as trustee of the bank- 
rupt, to the amount of his interest in the property. 

Where a bankrupt, who was indebted to his bro- 
ther in a sinall amount, caused certain notes to 
be sued in his name, some years prior to the 
Bankrupt Act, which suit was unknown to the 
brother till after the bankruptcy, and no men- 
tion is made of the property in the schedule, the 
court held that this transfer could not be regard- 
ed in the nature of a gift. and the omission to 
schedule the property, if fraudulently done, 
would be sufficient to defeat his discharge. 

Omitting to enter on the schedule certain notes and 
other property proved to have been in his pos- 
session at and since the bankruptcy, if done for 
the purpose of willfully concealing the property 
is a bar to a certificate of discharge. 


Tus was a case of voluntary bankruptcy. 
Bankrupt resides at Oldtown—a physician. 
His petition was filed March 3d, 1843, 
the day of the repeal of the Bankrupt 
Act. 

Objections were filed by certain of his 
creditors, alleging,— 

1. Fraud, and wilful concealment of 
property. 

2. Preference of certain creditors. 

3. Fraudulent omission to make an ac- 
curate inventory of his property, and not 
surrendering all his property to his as- 
signee. 

4. Admitting a fictitious debt. 

Two examinations of the bankrupt had 
been had before I’. Hobbs, Esq., commis- 
sioner, and a large number of witnesses 
examined on both sides. 

The bankrupt was shown to have been 
in possession of a large amount of property 
prior to 1837. September 9, 1837, a 
mortgage was executed by him to his fa- 
ther, Allen Perley, residing at Ipswich, 
Mass., of certain parcels of real estate, to 
secure a note for $10,000, due January 1, 
1840. 

In 1838 the bankrupt caused two notes 
of $1000 each, originally payable to him- 
self, to be sued in the name of his brother, 
Joseph Perley, of Rowley, which suit 
came to judgment and execution in 1843, 
and was levied on certain real estate in 
Bangor, amounting to about $3000. He 
was shown, also, to have notes and bonds 
for the conveyance of valuable property, 
which was in his possession at the time of 
his bankruptcy, and not scheduled. 

He had mortgaged his personal estate 





to his brother, Abraham Perley, April 11, 
1840, as security for a note of $572, and 
pledged to iim notes to the amount of 
over $800, as further security, at the same 
time, though the notes remained 1n his 
own possession at the time of his bank- 
ruptcy, or such as were uncollected. 

His father died June 24, 1843, and by 
his will devised to Daniel J. Perley all 
notes he might hold against him at his 
decease. Col. Edward Todd, of Rowley, 
was appointed executor. 

In his schedule A, the bankrupt sets 
forth a debt to his father for about $7000. 
Abraham Perley, his brother, is put down 
a creditor for $572. Joseph was not 
named as a creditor. 

On schedule B. the real estate mort- 
gaged September 9, 1837, was entered as 
subject to said mortgage to the father. 
The personal estate mortgaged to Abra- 
ham was also scheduled. 

The notes sued in Joseph’s name, and 
the other notes and bonds above named, 
were omitted from the schedule. 

The objecting creditors called Todd, 
the executor, as a witness, and after a 
hearing on the question, the court per- 
mitted him to testify, reserving the ques- 
tion of the competency of the testimony. 

Col. Todd testified that he witnessed 
and certified the acknowledgement of the 
mortgage deed of September 9, 1837, at 
Rowley, but saw no note given, or money 
paid. That within a day or two after the 
decease of Allen Perley, the father, he 
took possession of all his property in the 
presence of and assisted by the three bro- 
thers of the bankrupt. That he found the 
mortgage deed in three pieces, among the 
receipts and papers of no value, of the 
father’s estate. That he could find no 
note corresponding with the mortgage, 
and no appraisal was made of the mort- 
gaged property. He saw the bankrupt 
before the sale of his property in bank 
ruptcy, inquired of him if any such note 
existed, but could not ascertain from him 
that any such note was given. He found 
among the papers of the father two notes 
against Daniel J. Perley, one of six hun- 
dred odd dollars, and the other for $100. 

The sale of the bankrupt’s property took 
place at Bangor, Nov. 4, 1843. The pro- 
perty scheduled as mortgaged to the father 
was bid off by the objecting creditors, 

Noyember 6, 1843, the bankrupt wrote 
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a letter to his brother Abraham, which 
was produced, informing him of the sale, 
and telling him that the $10,000 note was 
in existence, and to give it to Col. Todd 
if he called for it. On the 13th of Nov. 
1843, he wrote to Col. Todd, telling him 
of the sale, and asking him to call on 
Abraham for the $10,000 note. Abraham 
produced to the executor a $10,000 note 
with one endorsement across the back of 
it, and it was alleged, on the trial, that 
this note was torn from the bottom of the 
letter to Abraham, of November 6. A 
commission issued to examine the bank- 
rupt, March 12, 1844, 

n January, 1844, bankrupt went to 
Rowley, and there endorsed and placed 
in the hands of the executor, 6 notes 
amounting to over $700, and two bonds 
taken to himself for the conveyance of 
property. These bonds were assigned to 
the father, at that time, but the assign- 
ments dated back to a period prior to his 
death, and the bankrupt then declared 
that they were the property of the father, 
as additional security for the $10,000 
note. In January, 1844, he got permis- 
sion of the executor to examine the mort- 
gage and note, and secretly took the 
$10,000 note, and left another correspond- 
ing in date and amount, though having 
different endorsements. The bankrupt’s 
first examination was completed at Ban- 
gor, April 2,1844. On the 12th of April, 
at Rowley, he got possession of the six 
notes and bonds, and claimed them as his 
property, and retained them, giving a 

nd of indemnity to the executor. His 
interest in these notes and the two bonds 
was sold in bankruptcy February 3, 1844, 
under license of court granted on petition 
of the assignee, filed on the motion of the 
creditors, and bid off by the creditors. 

It was also proved that Joseph Perley 
had repeatedly stated that he had no 
knowledge of the suit in his name, till 
after the levy of execution and Daniel’s 
bankruptcy; and that his only claim on 
Daniel was $428, and for this he held 
Abraham and the father as sureties. 

A large amount of testimony was in- 
troduced on both sides, including several 
of the bankrupt’s letters, and among other 
testimony, a second examination of the 
bankrupt, had in February, 1846. Various 
other points were raised, which were not 
noticed in the opinion of the court. 





Preble § Hilliard for the bankrupt. 
J. A. Poor for the creditors. 


Ware, District Judge.—This case has 
been heard on the objection of certain 
creditors to allowing a certificate of dis- 
charge. The bankrupt has been exam- 
ined, and a large volume of testimony 
taken on both sides. A preliminary ques- 
tion arose, and was discussed at the hear- 
ing, as to the admissibility of Edward 
Todd as a witness, who was called by the 
creditors and examined, subject to the 
objection. The objection is that he is a 
creditor, and excluded on the ground of 
interest. He is not a creditor in his own 
right, but only as executor of the last will 
of Allen Perley, the father of the bank- 
rupt, who died June, 1843. The testator, 
by his will, devised to the bankrupt all the 
notes and other obligations he held against 
him. As executor of Allen Perley he is 
a creditor, and may prove his claim against 
the estate ; and as a creditor he is also in- 
terested to defeat the discharge, and then 
he will be entitled not only to a dividend, 
but also his claim for the balance will be 
good against the bankrupt. But the will 
gives all these notes and obligations to the 
bankrupt; and therefore the executor, so 
far as he hezs an interest, has the same 
with the bankrupt himself. His interest, 
therefore, is against the party calling him, 
and it does not lie with the other party to 
make the objection, if he is willing to tes- 
tify. 
Several objections are made to the dis- 
charge, but that principally relied on is a 
fraudulent concealment of his property, in 
the hands in part of his father, and in part 
in the hands of his brother, Joseph Pere 
ley. I do not propose to go into a critical 
examination of the great mass of testimo- 
ny in the case, but to state shortly the 
conclusion to which I have arrived. 

1. With respect to property in the 
hands of Joseph Perley, his brother, it 
appears that he held two notes against 
Dwinal, and another some time before the 
bankrupt law was passed, and commenced 
a suit upon them in the name of Joseph, 
on which certain real estate in the city of 
Bangor was attached. Judgment was ob- 
tained, and the execution was levied on 
this property to the full value of the judg- 
ment obtained. It was not known to Jo- 
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seph that any such suit was commenced, 
or that it was in his name, and the notes 
were the property of the bankrupt. Jo- 
seph, therefore, took them as trustee to 
the bankrupt, and would, by a court of 
equity, be declared to be such. He has, 
therefore, a right of property in the levy, 
which ought to have been disclosed. But 
it is said that he was indebted to Joseph, 
and that the suit was brought in his name, 
in order that the judgment might be ap- 
propriated to the payment of this debt, 
and that these proceedings thus operated 
as an assignment of the property to Jo- 
seph. Without relying, in answer to this, 
on the fact that the suit on the notes was 
unknown to Joseph until after the levy, 
it is sufficient to say, that the debt of Jo- 
seph was, at all events, less than the 
amount of the judgment or levy; and I 
think, on the evidence, less than one quar- 
ter of the judgment. It cannot be con- 
strued as a gift to Joseph, for he had 
never accepted it, and it is not therefore 
analagous to the case. Ea parte Robin- 
son, Law Rep., 307. And moreover it 
was never intended as a gift. Itis plain 
enough, from the whole testimony, that 
the object of the bankrupt in bringing this 
suit in Joseph’s name, was to conceal his 
own interest in the property. Here was, 
then, a valuable property, which ought to 
have been put in the schedule of his ef- 
fects ; and it appears to me impossible to 
doubt that the concealment of his interest 
was intentional. It is, therefore, in my 
opinion, a conclusive objection to the al- 
lowance of a certificate. 

And then as to the six promissory notes, 
amounting to about $709, and two bonds 
for the conveyance of real estate charged 
to be in the hands of" his father, as collat- 
eral security for a debt due on mortgage, 
my opinion on the whole evidence is, that 
these notes were not in the hands of his 
father at the time when he filed his peti- 
tion in bankruptcy, but in his own hands, 
as his own property, and ought to have 
been put into his schedule. I do not 
choose to comment on the evidence touch- 
ing this part of the case, for reasons which 
I trust will be understood by the counsel, 
but merely observe, that I am fully satis- 
fied, from the whole evidence, that it was 
a wilful concealment of the property, and 
is a bar to a certificate of discharge. 

Costs to be charged to the estate. 





3n Chancery. 


Before the Honorable R. H. WALWORTH, Chan- 
cellor of the State of New-York. 





In the matter of the Petition of ABRAHAM 
Van Wyck. 


POWER OF COURT TO DISCHARGE EXECU- 
TORS AND TRUSTEES UPON PETITION— 
SUBSTITUTION. 25th May, 1846. 


The court of chancery has not the power. inde- 
pendent of any statutory provision, upon mere 
— to discharge any trustee, or to accept 

is resignation, and appoint another in his place, 
without the consent of all parties who are, or 
may be, interested in the trusts. 

Although by the Revised Statutes the court has the 
power, upon petition, to accept the resignation 
of a trustee, and to discharge him from the trust, 
it is doubtful whether the provision extends to 
an executor, in certain cases. 

When one of several trustees will not be dis- 
— without substituting another in his 
place. 


Tuts was an application by one of three 
executors, to be discharged from his trust, 
and to leave the trust to be discharged by 
the other executors. 


N. Cole for the petitioner. 


Tue CuanceLtor.—Independently of 
any statutory provisions on the subject, 
the court has no power, upon mere peti- 
tion, to discharge any trustee, or to accept 
his resignation and appoint another in his 
place, without the consent of all parties 
who are, or who upon any future contin- 
gency may be, interested in the execution 
of the trust. The usual course of pro- 
ceeding for the purpose of charging a 
trustee, is upon a bill, to which all parties 
interested are either actively or construc- 
tively made parties. 

Although the Revised Statutes have au- 
thorized the court, upon petition, to accept 
the resignation of a trustee, and to dis- 
charge him from his trust, in certain cases, 
it is at least doubtful whether this provi- 
sion extends to the case of an executor, so 
far as relates to his power to sue for and 
collect debts due to the testator, or as re- 
lates to his liability to creditors, legatees 
and next of kin, on account of the per- 
sonal estate which may have come to his 
hands. 

The discharge of the petitioner without 
appointing a new trustee in his place, 
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would render it doubtful whether the re- 
maining executors could execute the pow- 
er in trust to sell the testator’s real estate, 
so as to give a good title to purchasers, 
inasmuch as none of the provisions of the 
Revised Statutes respecting executors or 
trustees, authorize a part of the execu- 
tors, to whom a joint power is given, to 
execute the same, so as to transfer a good 
title to the purchaser, where one of those 
to whom such joint power was given has 
been discharged from his trust by this 
court, after he had accepted the trust and 
duly qualified as executor. 

If the person creating the trust has not 
authorized it to be executed by a part of 
the trustees, the court must appoint a new 
trustee in the place of the one who has 
resigned or been removed, to join with 
the others in the execution of the trust, in 
order to give a valid title to a purchaser. 


Petition denied. 


Davin P. Corey v. Porre Cornenivus et 
al. 25th May, 1846. 


CREDITOR’S BILL ON JUDGMENTS FOUNDED 
UPON ATTACHMENTS.——DOCKETING JUDG- 
MENTS. 


Judgments rendered by justices of the peace, 
upon attachments not served on defendant per- 
sonally, and to which he did not appear, are not 
such judgments as will entitle the owner there- 
of to come into court for relief, upon the return 
of the executions unsatisfied. But the plaintiff 
must bring new suits on such judgments, so as 
to give the defendant an opportunity to rebut 
the prima facie evidence of indebtedness, or to 
off-set any demand which he may have. And if 
the plaintiff succeeds in obtaining new and gen- 
eral judgments in those suits, he must proceed 
and exhaust his remedy against the real as well 
as personal estate of the defendant, by execu- 
tions thereon, before he can file a creditor’s bill. 

As to the necessity of docketing judgment in coun- 
ty where defendant’s lands are. 


Tuts was an appeal from the decision of 
the Vice Chancellor of the fourth circuit, 
refusing to dissolve injunction in a credi- 
tor’s suit. The points decided appear in 
the adjudication. 


A. C. Paige for the appellant. 
C. Stevens for the respondent. 


Tue Cuancettor.—Judgments render- 
ed by justices of the peace, upon attach- 
ments not served on the defendant per- 
sonally, and to which he did not appear, 
are not such judgments.as will entitle the 





owner thereof to come into this court for 
relief, upon the return of the executions 
unsatisfied. But the plaintiff must bring 
new suits on such judgments, so as to 
give the defendant an opportunity to rebut 
the prima facie evidence of indebtedness, 
or to off-set any demand which he may 
have. And if the plaintiff succeeds in ob- 
taining new and general judgments in 
those suits, he must proceed and exhaust 
his remedy against the real as well as 
personal estate of the defendant, by exe- 
cutions thereon, before he can file a cred- 
itor’s bill here. 

Upon the question whether an execu- 
tion could be issued upon the judgments 
obtained by the complainant in the su- 
preme court, under the provisions of the 
Revised Statutes, and of the act of May, 
1840, which would authorize the sale of 
the real estate of the defendant, such judg- 
ment never having been docketed in the 
county where the execution was issued, 
so as to make the judgment a lien upon 
the defendant’s real estate in that county, 
the Chancellor expressed the following 
opinion: 

‘“‘ The 3d section of the title of the Re- 
vised Statutes, relative to judgments, (2 
R. S., 359,) when taken in connection 
with the 24th section of the title, relative 
to executions, &c., (idem 367,) which 
prescribes the form of the execution to 
be issued out of the courts of common 
law, appear to indicate an intention to 
change the former law upon the subject, 
so as to make the docketing of the judg- 
ment an absolute pre-requisite to the ex- 
ercise of the power to sell the defendant’s 
real estate upon execution. As no power 
existed, at common law, to sell freehold 
estate upon execution, such would be the 
necessary effect of these provisions as to 
the defendant’s freehold lands, upon the 
repeal of all the former statutes authoriz- 
ing such sales, if the Revised Statutes had 
not, by other sections, authorized the is- 
suing of an execution against the lands 
and tenements and chattels real of the 
judgment debtor generally, and without 
any other qualification of the right than 
that the record of the judgment shall be 
filed before the issuing of such execution. 
Such a right, however, is given by the 
first and second sections of the title rela- 
tive to executions, &c., (2 R.S., 363.) 
And I think the effect of these sections, 
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in connection with the other provisions of 
the revised statutes, relative to the dock- 
eting of judgments and decrees, was, to 
put the right to sell real estate and chat- 
tels real on execution upon judgments of 
courts of common law, and upon execu- 
tions founded on the decrees of this court, 
upon the same footing: that is, if the 
judgment or decree has been docketed, 
so as to make it a lien upon the lands of 
the debtor, in the county to which the ex- 
ecution is issued, it will authorize the sale 
of the interest which he had in the land at 
the time of such docketing, if the time 
prescribed by law for the continuance of 
such lien has not expired. But if it has 
not been docketed, it will only authorize 
the sale of such interest as the debtor has 
in the lands at the time of the seizure and 
sale, subject to the rights of those who 
have acquired interests in, or liens upon 
such lands, as purchasers or incumbran- 
cers, subsequent to the judgment or de- 
cree. 

“The 25th section of the act of May, 
1840, (Laws of 1840, p. 334,) provides 
that no judgment or decree thereafter to 
be entered shall be alien upon real estate, 
unless the same shall be docketed in books 
to be provided for that purpose, by the 
clerk of the county where the lands are 
situated. But there is nothing in that act 
requiring a judgment of the supreme 
court, or a decree of the court of chance- 
ry, to be docketed with the clerk of the 
county where the real estate of the de- 
fendant is situated, to authorize the issu- 
ing of an execution against such real es- 
tate to the sheriff of that county. Yet as 
the process of courts of common pleas, 
and of the superior court of the city of 
New-York, does not in ordinary cases 
extend to other counties, it is necessary to 
have the judgment docketed in the man- 
ner prescribed in the 29th section of the 
act of 1840, to authorize the local court 
to issue an execution to any other county 
than that in which such local court is held. 
The act of May, 1840, does not in terms 
dispense with the docketing of judgments 
in the supreme court, in the manner pre- 
scribed by the Revised Statutes; nor does 
it authorize the docketing of such judg- 
ments in the office of the county clerk, for 
the purpose of giving it a preference in 
payment out of the estate of the judgment 
debtor, in case of his death. 





“Tt may therefore be necessary that 
the clerk of the supreme court shall con- 
tinue to docket judgments in the manner 
prescribed in the Revised Statutes, to en- 
title them to a preference over subse- 
quent judgment creditors, in payment out 
of an insolvent estate.” 

Order appealed from affirmed, with 
costs; but without prejudice to defend- 
ant’s right to appeal to the Vice Chan- 
cellor to dissolve the injunction, on paying 
into court the amount of the judgment, 
with interest, and giving security for pay- 
ment of costs, &c. 





Before the Honorable LEWIS H. SANDFORD, 
Assistant Vice Chancellor of the First Circuit. 


Gustavus A. OpreNHEIM v. WILLIAM 
Leo Wour anp THE Pusiic ADMINIS- 
TRATOR.— May 30, 1846. 


It is no objection to a bill of interpleader, that the 
complainant has an interest in respect of other 
roperty not in the suit, but which might be lit- 
igated, that one party rather than the other 
should succeed in the interpleader, so as to in- 
crease his own chance of success in respect of 
such other property. Such interest may be 
termed an interest in the question, but not in the 
particular suit, and does not prevent one from 
filing an interpleader. 

If, however, the complainant is liable to either par- 
ty; in respect of the specific fund in dispute, be- 
yond the question of property, or makes claims 
on the fund which either of the defendants 
contests, it is not a proper case for an inter- 
pleader. 

J., having placed goods in the hands of O., as a se- 
curity for advances, obtained the same on a 
promise of other indemnity, and departed from 
New-York to go to Liverpool, on the 11th of 
March, 1841, in the steamship President. Noth- 
ing was ever heard of the oq or of any person 
who sailed in her after she left the harbor of 
New-York. In April, and again in May, 1841, 
J.’s attorney placed securities in the hands of O. 
for the promised indemnity, and directed O. to 
pay the surplus to W., to whom J. was largely 
indebted; to which O. agreed. In August, 
1841, administration was granted on O.’s estate. 
There being a surplus, it was claimed from O. 
by W., and by the administrator of J., and each 
sued O. at law for the same. The administrator 
did not question O.’s right tothe indemnity. 

Held, 1. That it was a proper case for a bill of in- 
terpleader by O. against the rival claimants. 2. 
That J. is presumed to have been lost at sea, 
before May, 1841, and the powers of his attor- 
ney were thereby terminated. 3. That the ad- 
ministrator was entiiled to the surplus. 

Held, also, that O. was under no personal obliga- 
tion to pay the surplus to W. 

Facts, which area part of the experience and com- 
mon: knowledge of the day, are legitimate 
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grounds for the judgment of the court. This 
principle applied to the usual duration of voya- 
ges across the Atlantic by steam and other packet 
ships. 


In November, 1840, the complainant lent 
his notes for $3,100 to Joseph Leo Wolf, 
which the latter agreed to protect; and 
for that purpose he lodged merchandize 
with the complainant. This was relin- 
quished on an agreement of indemnity in 
some other mode; but before completing 


it, 

J. Leo Wolf departed from New-York 
for Liverpool, in the steamship President, 
on the 11th of March, 1841. This vessel, 
and her ill-fated passengers and crew, as 
it is well known, have never been heard 
of since her departure from this port. 

In April, 1841, Louis Leo Wolf, who 
was the attorney in fact of Joseph, deliv- 
ered to the complainant securities belong- 
ing to Joseph, for his indemnity against 
the advances made to take up the notes, 
and in May, 1841, transferred additional 
securities to him for the same purpose. 
On delivering the latter, the attorney di- 
rected the complainant to pay over the 
surplus, if any there were, to William 
Leo Wolf, who was a large creditor of 
Joseph, and the complainant assented to 
make such payment. 

On the 25th of August, 1841, on proof 
of the facts relative to Joseph Leo Wolf’s 
supposed death, letters of administration 
on his estate were granted to the public 
administrator in the city of New-York. 

In September or October, 1841, Wil- 
liam Leo Wolf formally claimed of the 
complainant the surplus arising from the 
securities, and and a like claim was made 
by the public administrator. Both com- 
menced suits at law against the complain- 
ant to recover the surplus; upon which 
the latter filed a bill of interpleader, paid 
the surplus into court, and obtained an 
injunction, staying the suits at law. 

The administrator in his answer, ad- 
mitted the complainant’s right to hold the 
securities to the extent of his advances, 
and insisted that Joseph Leo Wolf died 
within a few days after the 11th of March, 
1841, whereby the authority to Louis ex- 
pired. His direction to pay the surplus 
to William being thus nugatory, the ad- 
ministrator claimed it as a part of Joseph’s 
assets. 

William Leo Wolf put in an answer, 





alleging the validity of the direction given 
by Louis, and that the complainant was 
bound by his agreement with Louis, to 
pay him the surplus. He insisted that 
there was no presumption of Joseph’s 
death prior to the transfer in May, 1841— 
If there were, the complainant took noth- 
ing by the transfer, and is liable to the 
administrator for the whole securities, 
And on this ground, as well as the com- 
plainant’s liability to him under the agree- 
ment to pay him the surplus, William in- 
sisted that the bill of interpleader could 
not be sustained. 


F. Griffin, for the complainant. 
Nelson Chase, for W. Leo Wolf. 
J. B. Haskin, for H. P. Wanmaker, the 


public administrator. 


Tue Assistant Vice-CHANCELLOR.— 
Neither of the defendants questions the 
position that the fund in dispute came 
rightfully into the hands of the complain- 
ant. Nevertheless the defendant Leo 
Wolf contends, that the facts upon which 
the administrator claims the fund, if made 
out, will entitle him to recover from the 
complainant the whole amount of the 
original deposit of securities. I do not 
think that this is a necessary consequence 
from the case made by the administrator. 
It suffices to defeat W. Leo Wolf’s claim 
to the fund as between him and the ad- 
ministrator, to prove that Joseph Leo 
Wolf died before May, 1841. But the 
complainant’s right to the securities, to 
the extent of indemnifying him for his 
advances for Joseph, may have been valid 
under the original agreement for indem- 
nity, or he may be entitled to be subro- 
gated to the securities in place of the 
merchandise which was delivered up. 
The answer of the administrator is con- 
sistent with such a subrogation, or with a 
valid substitution of the securities for the 
merchandise. 

And it is a concession of the com- 
plainant’s right to indemnity out of those 
securities, which is binding upon the ad- 
ministrator. 

Of course, W. Leo Wolf cannot set up, 
to defeat this interpleader, the existence 
of a demand in favor of the administra- 
tor, which the latter disclaims. 

The judgment of Lord Cottenham, in 
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Crawslay v. Thornton, 2 M. & Cr. 1, 19, 
cited by the defendant Leo Wolf, refers to 
liabilities of the complainant beyond the 
question of property, in the specific fund 
in dispute. He did not intend to say that 
because the complainant, in respect of 
other property which was not then in con- 
test had an interest that the defendant 
should succeed rather than the other, in 
order to establish or promote his own 
chance of success when a contest should 
arise as to such other property ; therefore 
he could not file a bill of interpleader as 
to property in which both parties defend- 
ant conceded that he had no interest. 

A suit concerning the latter could have 
no influence upon the questions in respect 
of the property first mentioned. 

An illustration of Lord Cottenham’s 
meaning is to be found in the instance of 
the acceptor of a bill of exchange discuss- 
ed in Atkinson v. Manks, 1 Cowen, 692, 
where the bill being drawn in favor of B., 
one C, claims the fund in the acceptor’s 
hands. 

There the acceptor is under a personal 
obligation to B., beyond and independent 
of the question as to the right to the fund. 
In Mitchell v. Hayne, 2 S. & S.63, also 
cited, the complainant claimed against 
both of the defendants a right in the fund 
in contest, which was resisted by one of 
the defendants. It was therefore held 
that he had a personal question to main- 
tain with one of the defendants, which pre- 
cluded him from interpleading the two 
claimants. 

Another objection made by Leo Wolf 
is that the complainant is under a person- 
al obligation to pay this money to Lin. 

In this respect the case of Atkinson v. 
Manks, 1 Cowen, 691, 707, 8, is appli- 

rable. ; 

In that case Manks held the proceeds 
of goods and monies collected for Booth, 
and Booth drew an order on him in favor 
of Atkinson, for Booth’s goods or the pro- 
ceeds, which Manks accepted. 

Booth drew another order on him in 
favor of Holroyd, and both Atkinson and 
Holroyd claimed the fund. Their respec- 
tive rights depended on the source of the 
fund, whether it was from Booth’s goods 
or otherwise. The chancellor and the 
court for the correction of errors decided 
that Manks could interplead Atkinson and 
Holroyd, notwithstanding the acceptance 





of the order; and Judge Sutherland de- 
livering the opinion of the latter court, 
held that the acceptance was without con- 
sideration. 

In this case, when Joseph Leo Wolf’s 
agent delivered the securities to the com- 
plainant, he directed the surplus to be paid 
to W. Leo Wolf, to which direction the 
complainant assented. Or if he expressly 
agreed to it, the case is no stronger. 

This assent or agreement does not in- 
terfere with his interpleading a party who 
sets up a right to the surplus paramount 
to William Leo Wolf’s. If it should turn 
out that Joseph was dead when his agent 
gave the order or direction, then his ad- 
ministrator would have a better right than 
W. Leo Wolf to the surplus. So if it ap- 
— that prior to the direction, Joseph 
1imself had sold the surplus to some other 
person. On the latter’s claim to it in the 
one case, alleging the prior sale; or on 
the administrator’s claim in the other, al- 
leging his death, I think the complainant 
would have an undoubted right to inter- 
plead them with William Leo Wolf. 

I must therefore decide that the biil is 
properly filed, and that the complainant is 
entitled to his costs out of the fund. 

The defendants have stipulated that the 
questions between them shall be decided 
on the pleadings and testimony now be- 
fore me, and I will proceed to that branch 
of the case. 

The decisive point is the time of Jo- 
seph Leo Wolf’s death. The precise time 
will never be known till the mighty deep 
gives up its dead at the last great day. 

For the purpose in hand we must have 
recourse to the dictates of common expe- 
rience, and to legal presumptions. Jo- 
seph Leo Wolf departed from this port 
in the steamship President, on the 11th 
day of March, 1841. Nothing has ever 
been heard of the vessel or of any of her 
passengers or crew from that day to the 
present. The usual time for steam passa- 
ges across the Atlantic from N ew-Vork, 
has been fourteen or fifteen days, and the 
longest passages have not exceeded twen- 
ty-three or twenty-four days. 

Forty days is a long passage from hence 
to England in a sailing vessel of ordinary 
quality, and the outward trips of our 
packet ships are seldom beyond thirty 
days, and oftener under twenty-five. 
These are facts forming a part of the ex- 
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perience and common knowledge of the 
day, and as such are legitimate grounds 
for the judgment of the court. 

Now it is very true that the ill-fated 
President may have become disabled, 
and drifted about for weeks and weeks, 
before she was finally engulphed by the 
waves of the Atlantic. But what washer 
probable fate? A regular and tolerably 
fair passage would have carried her to 
England before the last day of March, 
1841. If she had become a wreck, and 
been buffeted to and fro upon the ocean, 
the chances would have been greatly in 
favor of her being seen by some one of 
the many sail that are constantly passing 
between the United States and Europe. 

The fact that she had the recourse of 
both sails and steam, thus doubling her 
chance of making some port in case of 
disaster ; and the impenetrable cloud that 
has always hung over her end, lead the 
mind irresistibly to the conclusion that 
she must have gone to the bottom before 
she had been six weeks out of New- 
York; and the strong probability is, that 
she was lost within a few days after her 
departure. 

This is a different question from the one 
presented when it is to be determined 
whether a sufficient time has elapsed to 
compel payment of an insurance on a 
missing vessel. 

There all the chances in favor of safety 
are suffered to expire, before the final and 
last step is taken, by the payment of the 
loss. 

Here the fact of the death of the party 
is conceded, and the inquiry is, when did 
it happen ¢ 

In the case of the insurance, after wait- 
ing for a year from the sailing of the miss- 
ing ship, and then paying the loss, it is 
not paid on the presumption that the ves- 
sel was lost only on the day that payment 
was made, but on the supposition that she 
must have been lost within the largest 
customary period allowed for such vessels 
to reach their port of destination. 

It is a general rule, that if a ship has 
been missing, and no intelligence receiv- 
ed of her within a reasonable time after 
she sailed, it shall be presumed that she 
foundered at sea. 

The underwriters are permitted to wait 
until intelligence of the missing vessel 
can no longer be reasonably expected. 





So the surrogate’s court will delay the 
grant of administration upon the estate of 
one who sailed in such a vessel, while 
hope proclaims a chance of his safety, 
But when the expectation of tidings of 
ship and passenger is entirely exhausted, 
and the underwriter and the surrogate 
act upon the legal presumption of the 
loss of both, that presumption relates 
back to a time far anterior to the period 
when such action takes place. 

It is a presumption founded upon com- 
mon sense and experience, and leads to 
the conclusion that the loss occurred 
within the longest usual duration of a 
voyage from the port of departure to that 
of the ship’s destination; because a loss 
within that time is far more probable, 
than that the vessel, after becoming disa- 
bled, should have drifted about for any 
considerable period at the mercy of the 
waves, without encountering some other 
vessel, or ultimately reaching the land. 

There is no fixed rule in the common 
law, as to the time after which a missing 
vessel shall be presumed to be lost. (See 
Park on Ins., 86, 6th edition.) In Houst- 
man v. Thornton, Holt’s Ni. Pr. Rep., 
252, a vessel sailed the middle of August, 
1815, from Havanna for a port in Holland, 
the ordinary duration of which voyage 
was about seven weeks. The vessel was 
not heard of after she left Havanna, and 
eight months from the time she sailed an 
action was brought against the underwrit- 
ers and was sustained by Chief Justice 
Gibbs. 

In an early case, Newby v. Read, Park 
on Ins. 85, the insurance was against a 
loss happening before the 30th Novem- 
ber, 1762. The ship sailed from New- 
castle for Copenhagen, which was an ave- 
rage voyage of ten days. She was taken 
by a privateer and ransomed,-and then 
proceeded on her voyage, but was never 
heard of afterwards. 

The report omits to state when the ship 
sailed from Neweastle ; but the trial was 
in the fall of 1763, and the plaintiff recov- 
ered: so that the loss must have been 
presumed to have occurred before 30th 
November, 1762. 

In Brown v. Neilson, 1 Caines, 524, an 
insurance on the Elmira expired on the 
28th March, 1801, the vessel sailed from 
Norfolk bound to New-York, on the 4th 
March, and she was never heard from. 





ee eee 





the 
- of 
hile 


ty, 

of 
ed, 
ate 
he 
tes 


od 


© ©O8R 3S 


- 


~~ 


EEE EES as = 











THE NEW-YORK LEGAL OBSERVER. 263 





Ontario Common Pleas.—Witter v. Blodget. 





The usual passage between the two 
ports was from five to seven days, (though 
one instance of thirty days and another 
of sixty days were proved,) and vessels 
which sailed with the Almira, arrived in 
ten to twelve days; but with a head wind 
she would have taken more time than that 
for the voyage. It was proved that a vi- 
olent storm took place the day after she 
sailed, and that on the 29th March there 
was a severe tempest all along the coast. 
The judge charged the jury that he 
thought the rule ought to be, if the vessel 
did not arrive within the usual limits of 
the voyage she was prosecuting, she 
ought to be presumed to be lost ; and that 
it would not be reasonable to calculate on 
the utmost or greatest limit of the voy- 
age; and he left it to the jury to say whe- 
ther the Almira was probably lost before 
the expiration of the policy on the 28th 
of March. The jury gave a verdict against 
the underwriters, and the court sustained 
the charge and the verdict. 

In the case cited, the action was not 
brought till after March 1802, thus afford- 
ing to the underwriters a whole year for 
it to become perfectly certain that a loss 
had been sustained. 

These authorities fully confirm my con- 
viction that the steamer President must 
be deemed to have been lost before May, 
1841, and that Joseph Leo Wolf’s death 
must have occurred before his attorney 
transferred this fund to his father. 

The death of the constituent terminated 
the attorney’s authority, and his transfer 
was nugatory. 

The result is that the surplus of the se- 
curities in the complainant’s hands, was 
assets of Joseph Leo Wolf when he died, 
and must be paid over to his administra- 
tor. 

Under the circumstances I will not 
charge W. Leo Wolf with costs. The 
administrator will be allowed his costs out 
of the fund recovered. 


A counsellor of the name of Grant, who 
practiced at Westminster Hall, and who 
was remarkable for the rotundity of his 
form, was in the habit of taking his déjet- 
ner ala fourchette at the Crown Hotel, on 
his making his appearance one morning 
in court, a wag remarked, “ There is the 
largest grant from the crown of the pres- 
ent day.” 





Jn the Common Pleas. 
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[ONTARIO COUNTY.] 





Before the Honorable E. FITCH SMITH, Firat 
Judge, and Associate Judges Loomis, Mitchel, 
Lapham and Harvey Smith. 


Witter v. BLopGet. 


The sale of land by the owner of the soil where 
the same at the time of the sale is subject 
to an easement, to the right to overflow the same 
by the waters of a mill-pond, is not a case with- 
in the statute of champarty. 

A note based upon the consideration of a sale of 
land under circumstances which render the 
transaction one within the statute against cham- 
party, is not a valid one, and no action can be 
sustained upon it. 

Where in a justice’s court the question of the exist- 
ence of a right to flow land is a material one, 
and is raised by the plea of the defendant, and 
controverted between the parties, the justice is 
ousted of jurisdiction. It is otherwise when 
that question is wholly immaterial to the point 
of defence, or where the fact of the existence of 
such a right if proven, could have uo possible 
influence upon the legal rights of the parties 
litigant. 

The declarations of the payee of a note are not 
admissible in an action by the endorsee against 
the maker, for the purpose of showing that the 
note was edrctwnt | when past due. 


Tuts was an action of assumpsit brought 
in a justice’s court by Blodget against 
Witter, on a note given by Witter to one 
Tompkins, payable to him or bearer one 
year after date, and dated April 11th, 
1843. The defendant plead the general 
issue off-set, and that the note was given 
for a pretended title to lands, the grantee 
being out of possession. The cause was 
tried by a jury. On the trial, the plain- 
tiff made out his case by proof. The de- 
fendant was then allowed by the justice, 
under objection, to prove the declaration 
of Tompkins, the payee, that the note was 
transferred after due. The defendant 
also proved, that the note was given for 
the price of a piece of land—and that 
Tompkins then said he owned the land, 
and that the title was good. One of the 
witnesses for the defendant stated that he 
knew the land, and that he and one Mum- 
ford had possession of it April 11, 1843. 
He was then asked who had the right of 
possession; the justice permitted him to 
answer, under objection, and he stated 
that he considered that he and Mumford 
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had under their title; that he had upon 
inquiry ascertained that the land had been 
flowed forty years by the waters of their 
mill-pond ; that they had possession one 
year previous to April 11, 1843. The 
witness then spoke of a deed from Tomp- 
kins to one Baker, but the date of it was 
not stated ; that he purchased the land un- 
der a mortgage sale, under a mortgage 
dated prior to the deed to Baker. He 
was then asked whether the deed to Ba- 
ker conveyed the land. This was object- 
ed to, and the objection overruled by the 
justice. The witness then stated that Ba- 
ker said it did; that he had examined the 
deed and believed it did; that he claimed 
the right to flow the land, and still flowed 
at. It did not appear whether the deed 
to Baker was a pa in fee, or whether it 
was prior in date to that of Witter. 

The defendant had not laid the founda- 
tion for introducing parol proof of the 
contents of the deed to Baker, nor had 
he given the bond required by statute to 
oust the justice of jurisdiction of this 
cause. The objection by the plaintiff to 
parol proof of what that deed conveyed, 
was placed upon the ground that no foun- 
dation had been laid for its introduction, 
and that the proof was such as showed 
that the title to land would come in ques- 
tion. 

The jury found a verdict for the de- 
fendant, and the justice rendered judg- 
ment against the plaintiff for $5,29 costs. 
The plaintiff sued out a certiorari under 
the statute. 


John Ganson for plaintiff in error. 
Jared Wilson for defendant in error. 


E. Fircn Situ, F. J—The defence 
to this action was placed upon the ground 
that this note originated in a transaction 
which was within the statute against 
champarty. The proofs tend only to show 
that the land, at the date of the deed from 
Tompkins to Witter, was subject to a 
right in another to overflow the same by 
the waters of a mill-pond, under a pre- 
scriptive right of forty years. This was 
at most an easement. It did not confer 
title to the soil. A conveyance by the 
owner of the fee to the soil, although the 
land at the time of the deed be subject to 
such a right in another, is not within the 
statute against champarty. The statute 





declares, ‘‘ No person shall buy or sell, or 
in any manner procure, make, or take 
any promise or covenant to convey any 
pretended right or title to any lands or 
tenements, unless the grantor thereof or 
the person making such promise or cove- 
nant, shall have been in the possession, 
or he or those by whom he claims shali 
have been in possession of the same, or 
of the reversion or remainder thereof, or 
have taken the rents and profits thereof 
for the space of one year before such 
grant, conveyance, sale, promise or cove- 
nant made, and every person violating 
this provision shall be deemed guilty of a 
aibdeuianee” 

When one owns the soil or freehold 
subject to an easement, in contemplation 
of law he is in possession of the remain- 
der or reversion thereof. He may main- 
tain trespass or ejectment against all the 
world, except as against him who has the 
right to such easement; and even as 
against him, if he asserts a right broader 
than his easement gives him. To bring 
the case within the statute, the adverse 
possession must be under a claim to the 
legal title to the soil—a mere outstanding 
right to overflow the land is not enough. 

From the evidence in this cause, it is 
difficult to say what was the nature of the 
estate conveyed by the deed from Tomp- 
kins to Baker; nor can we say when 
that deed was given. It may yet turn 
out that this was a conveyance in fee, 
prior in point of time to that to Witter. 
If the fact be so, and Tompkins or those 
by whom he claimed had not been in 
possession, or had not taken the rents and 
profits within one year, then the transac- 
tion would be within the statute. Assum- 
ing such to be the state of facts, we pro- 
ceed to inquire whether an action could 
be sustained on this note. As this point 
was fully argued, it may save future liti- 
gation between these parties, if we shall 
pass upon it at this time. 

Under the law as it existed prior to the 
revision, it was in one case held, that a 
note given on the sale of land, when the 
transaction was within the former statute 
against champarty, was not void, as the 
statute did not expressly declare it to be 
so. The learned chief justice held in 
that case that the only effect it had upon 
such an act was, that the party doing it 
forfeited the value of the land. Vallett v. 
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Parker, 6 Wend. R. 622. That statute, 
however, did not, as does the present one, 
‘declare the act a misdemeanor. 1 R. L. 
1813, p. 173.; 2 R. S. 576, §6. Upon 
the authority of Vallett v. Parker, it was 
insisted on the argument, that if this trans- 
action was within the statute, this note 
was valid and could be enforced by ac- 
tion, notwithstanding champarty was now 
declared a criminal act. No principle 
rests upon a surer basis than that which 
has long prevailed at common law, that 
every contract made for or about any 
matter or thing which is prohibited or 
made unlawful by statute, is a void con- 
tract; that assumpsit cannot be sustained 
on an illegal consideration. Bartlett v. 
Vinor, Carthew 252, 10 Bing. 112. 

These principles have received the ap- 
probation of the sages of the common 
law. No one can doubt this, if he will 
for a moment examine what they have 
expressed on this subject. The following 
extract from opinions on this point fully 
establish this position: “I agree that if 
the contract be illegal, no action can arise 
out of it.” Per Brooke, J.,6 D & E, 61. 
“ How shall an action be maintained on 
that which is in direct violation of a pub- 
lic law?’ Per Eyre J.,1 Bos. & P. 261. 
“It may be taken as a received rule, that 
what has been done in contravention of 
the provisions of an act of Parliament, 
cannot be made the subject matter of an 
action.” Per Lord Ellenborough, i Maul. 
& Selw. 593. “It is an established prin- 
ciple that the court will not lend its aid in 
order to enforce a contract entered into 
with a view of carrying into effect any- 
thing which is prohibited by law.” Per 
Le Blanc J.1 Maul. & Sel. 593. “No 
court will lend its aid to a man who founds 
his cause of action upon an immoral or 
illegal act. If from the plaintiff’s own 
showing or otherwise, the cause of action 
appears to arise exturpi causa, or the 
transgression of a positive law, then the 
court say he has no right to be assisted.” 
Per Lord Mansfield, Holman v. Johnson, 
Cowp.343. ‘“ The principle settled from 
all the cases is, that no man can come into 
a British court of justice to seek the as- 
sistance of the law, who founds his claim 
upon a contravention of British laws.” 
Per Lord Alvanly, 3 B. & P. 35. “ It is 
too salutary and well settled in principle 
to be in any way infringed, that courts of 








justice ought not to assist an illegal trans- 
action in any respect. It is a first princi- 
ple, and not to be touched, that a con- 
tract, in order to be binding, must be law- 
ful. Whenever the consideration which 
is the ground of the promise, or the prom- 
ise which is the effect or consideration of 
the promise is unlawful, the whole con- 
tract is void.” Per Thompson J., 2 
Caines R. 149. “ The rule of law is of 
universal operation, that none by the aid 
of a court of justice can obtain the fruits 
of an unlawful bargain.” Per Parker J., 
15 Mass. R. 39. A reference to a very 
few cases will show the applicability of 
these principles to the case at bar. 

Wheeler v. Russell, 17 Mass. R. 258, 
was assumpsit on a note. It was proved 
on the trial that the consideration of the 
note was a quantity of shingles sold by 
the plaintiff to the defendant, which was 
not of the quality required by the statute 
of 1783 §15, by which the sale of shingles 
not of the statute dimensions, was prohib- 
ited under a penalty of forfeiture. It was 
held that the shingles, for the price of 
which the note was given, having been 
sold in direct violation of the statute, the 
consideration of the note was clearly ille- 
gal, and insufficient to support it. Parker, 
Chief Justice, said, No principle is better 
settled than that no action will lie upona 
contract made in violation of a statute or 
of a principle of the common law. In the 
case of the Springfield Bank v. Merrick, 
14 Mass. 322, it was held that where the 
statute had prohibited any banking com- 
pany loaning or negotiating any notes of 
banking companies not incorporated by 
the commonwealth, under a penalty of 
$1000 ; that a note payable in such notes 
was null and void. In Hurst v. Knicker- 
bocker, 5 J. R. 327, it was held that no 
action could be maintained on a contract 
made for the sale of lottery tickets, not 
authorized by the legislature. Thomp- 
son, J., said—‘* No case, I believe, can be 
found where an action has been sustained 
which goes in affirmance of an illegal con- 
tract.” 

In Mitchell v. Smith, 1 Binn. 110, a 
contract for the sale of land in Pennsyl- 
vania, under the Connecticut title, was 
adjudged to be unlawful and void, al- 
though the act neither made it so, nor 
contained any prohibitory clause, but 
merely inflicted a penalty upon the offen- 
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der. The principle of this case is fully 
sustained by a numerous class of cases, 
in which it has been held, that in order 
that a bond or other contract may be void, 
for disobedience to a statute, it is not ne- 
cessary that the statute should contain 
words of positive prohibition, that where 
a contract is made for or about a thing 
which is prohibited or made unlawful by 
statute, it is a void contract, though the 
statute does not mention that it shall be 
80, but only inflicts a penalty upon the of- 
fender ; because a penalty implies a pro- 
hibition, though there were no prohibito- 
ry words in the statute. Begnis v. Ar- 
mistead, 10 Bing. 110; Bartlett v Vinor, 
Carthew, 252; Ferguson v. Norman, 5 
Bing. N. C. 80; Gas Light Co. v. Tur- 
ner, 6 Bing. N.C. 324; Cope v. Rowlands, 
2d C. M. & W. 157. A note given upon 
such a consideration as that arising out of 
a champarty transaction, would in our 
opinion be void at common law, by the 
civil law, and the moral law. It is true, 
as was said on the argument, the promise 
contained in this note is not a promise to 
do an unlawful act, or any thing prohib- 
ited by statute. Although the promise is 
for the payment of money, yet this prom- 
ised payment to be made is grounded up- 
on a vicious consideration, which strikes 
at this very note in such a manner as to 
destroy its legal entity. The eye of the 
law penetrates the transaction, and dis- 
cerns that the maker of it, in considera- 
tion that the payee would do, or had done 
an unlawful act—would commit or had 
committed a crime, promised to pay. 
The promise having originated in corrup- 
tion, all writers, with perhaps the single 
exception of Grotius, hold such a prom- 
ise a void one. Justinian says, “ When 
one agrees to do an unlawful act, the 
agreement is void, as if he should promise 
to commit homicide or sacrilege.” Justin. 
Inst. Lib. 3 Tit. 20, de turpi causa, §23. 
Vinnius in his commentaries carries this 
doctrine still further. He says, “you 
shall not stipulate or promise to pay 
money to a man not to commit a crime, 
and that such a promise cannot be en- 
forced.” In this he is sustained by the 
Digest and Code, where it is said, “If 
any one should promise another a sum of 
mioney if he would not perpetrate mur- 
der, or if the former should subject him- 
self to a certain condition, provided the 





latter would not commit the crime, the 
stipulation as yet unperformed would 
have no binding force, since the very es- 
sence of the crime consists in abstaining 
from iniquity for the sake of reward.” 
Dig. Lib. 1, Tit. 5; Code, Lib. 4, Tit. 7. 

In those instances cited from Vinnius 
and the Digest and Code, as well as in 
the other cases cited, it will be perceived 
that the promise which it is said could 
not be enforced, was a promise to pay 
money, and not one wherein it was stipu- 
lated to do an unlawful act; but as it was 
founded upon a consideration of such an 
undertaking, which being in itself wicked, 
so entered into and tainted the promise to 
pay as to render it of no legal force. Laws 
were never instituted to subvert or to aid 
in the subversion of principles of sound 
morality. Judicial tribunals never can 
properly become the patrons of crime, 
nor the foster-fathers of iniquity. They 
never should reward vice by pecuniary 
compensation. To give validity to a note 
based upon such a consideration, will be 
no more nor less than to do so. No cout 
of justice should ever lend its aid, at any 
time, or in any degree, to recover a debt 
originally so forbidden and so foul as that 
of an act which the municipal constitu- 
tions of the state have declared criminal. 
There is no distinction between a con- 
tract malum in se, and malum prohibitum, 
except in cases where the action is in dis- 
affirmance of the contract. 7 Wend. R. 
276; 4 Peters R. 110. 

If this note was negotiated when past 
due, the endorsee stands upon the same 
legal footing asthe payee. When, there- 
fore, we discover that this instrument is 
tainted with corruption—that the hands 
which hold it are polluted with guilt, we 
must close the pure fountains of justice 
against them. For one, sitting in a court 
of justice, I never would give eountenance 
to such an act, by enforcing any instru- 
ment founded upon it. I never would 
sanctify such a wicked consideration by 
sustaining an action upon a note thus con- 
ceived in sin and originating in iniquity. 

The third point made on the argument 
was, the trial of this cause involved a 
question of title which ousted the justice 
of jurisdiction. As we were requested 
to pass upon this point also, we now pro- 
ceed to the consideration of it, The sta- 
tute which defines the jurisdiction of the 





¥ 











the 
ild 


C8- 


1,” 


ld 


te 


at 


ny 
bt 


u- 
al. 
n- 
nN, 
iS 


7 &O w 





eae 


Ri en ane TET 


THE NEW-YORK LEGAL OBSERVER. 267 





Ontario Common Pleas.—Witter v. Blodget. 





justice, declares, “‘ No justice of the peace 
shall have cognizance of any action, where 
the title to land shall in any wise come in 
question.” 2 R, S, 2d Ed. 158, §4, sub. 3. 
It has provided for two cases when the 
justice shall be ousted of jurisdiction. 
The one is, where the defendant, at the 
time he is required to join issue, and not 
after, shall plead specially any plea show- 
ing that the title to land shall come in 
question, or shall, under the general issue, 
give notice to that effect. But unless the 
defendant shall at the time of such pleas, 
or plea and notice, with one sufficient 
surety to be approved by the justice, en- 
ter into a bond to the plaintiff in the pen- 
alty of $100, conditioned that the plaintiff 
shall commence a suit in the court of 
common pleas of the county, within thir- 
ty days thereafter, for the same cause of 
action, that the defendant shall appear 
and put in special bail in such action 
within twenty days after the return of 
process in such suit, and shall deliver 
such bond to the justice at the time of 
tendering such plea, she justice shall have 
jurisdiction of the cause, and proceed 
therein ; and the defendant shall be pre- 
cluded in his defence, from all evidence 
drawing in question the title to lands. 2 
R. 8. 2d Ed. 168, §59, 60, 61,62. The 
other case in which the justice is ousted 
of jurisdiction, is where it appears on the 
trial from the plaintiff’s own showing, 
that the title to land is in question, which 
title shall be disputed by the defendant ; 
in the latter case the justice is required to 
dismiss the cause. In the case at bar, the 
plaintiff would not have been required, in 
making out his cause of action, to show 
that the title to land would come in ques- 
tion. The defendant has not complied 
with the provisions of the statute, so as to 
entitle him to raise the question of juris- 
diction ; he was therefore precluded un- 
der the statute from all evidence drawing 
in question the title to lands. 

If the grounds of the defence in this 
cause depend solely upon the transaction 
being within the statute against champar- 
ty, and the only adverse title or posses- 
sion out of Tompkins was merely the 
right to flow the land by the water of a 
mill pond, then this case is not one in 
which a plea of title could properly be 
interposed. It is true that the statute 
prohibits the justice taking cognizance of 





any action, where the title to land shall, 
in any wise, come in question, nor can we 
doubt but that the question of the right 
to flow land is a question of title within 
the intent of this statute ; for the legisla- 
ture have, in another provision of the sta- 
tute, provided that the plaintiff shall re- 
cover full costs in courts of record, in all 
actions in which the title to lands or ten- 
ements, or a right of way, or a right by 
prescription, or otherwise, to any ease- 
ment in land, or to overflow the same, or 
to do any injury thereto, shall have been 
put in issue by the pleadings, or shal) 
have come in question on the trial of the 
cause, 2 R. S. 2d Ed. 509, §3, Sub. 2. 
This latter provision was intended to pro- 
vide for all, and only that class of cases, in 
which a justice was deprived of jurisdic- 
tion under §4 of the statute above cited ; 
and that for the reason that a resort to @ 
court of record, for redress, was thereby 
rendered indispensable. No title is com- 
pletely good, unless the right of posses- 
sion be joined with the right of property. 
Although the owner of the land which is 
subject to an easement is seised of the 
soil, yet when the owner of the easement 
questions his complete title, and seeks to 
qualify it, such a case is within the letter 
and spirit of the statute which withdraws 
the question of title to lands from a com- 
mon magistrate. Whiting v. Dudley, 19 
Wend. 376. In accordance with this 
principle it has been held that the claim to 
aright of way involved the title to the 
premises over which the way passed, and 
that such a claim deprived the justice of 
jurisdiction. Heaton v. Ferris, 1 J. R. 146. 
Sticker v. Mott, 6 Wend. R. 466. Yet 
according to our view of the case at bar, 
the question of a right to overflow this 
land was wholly immaterial to the point 
of defence, for the obvious reason, that 
the statute against champarty does not 
prohibit the sale of lands, although sub- 
ject to such an easement. As a necessa- 
ry consequence, the fact of the existence 
of such a right of way, could not have 
had any possible influence upon the de- 
fence, which was based upon the ground 
that the note was illegal, because the 
transaction was within the statute against 
champarty. This was the gist of the de- 
fence. In the decision of the question, 
we must keep in view the principle, that 
no facts can properly be put in issue, ex- 
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cept such as, if established, would have 
some legal effect upon the right of the 

arties. As the right to overflow the land, 
if proven, could have had no possible in- 
fluence upon the point of defence, the 
court might have properly excluded all 
evidence of the existence of such a right. 
It would not under this issue have been 
called upon to decide the question of its 
existence, for the reason that such issue 
would have been a wholly immaterial 
one. This fact, if pleaded, would for this 
reason have been bad on demurrer. Par- 
ker v. Van Houton, 7 Wend. R. 176. It 
would have been otherwise had the fact 
pleaded been such as brought the trans- 
action within the statute, as in that case 
the issue would have been a material 
one, decisive of the point of defence, and 
must have been passed upon by the court. 
The issue sought to be raised by a simple 
plea of a right to flow this land, being 
wholly immaterial, constituting no bar to 
the action, it could not have properly 
been interposed, and would not have 
ousted the justice of jurisdiction. 

The fourth and last point raised in this 
case is the question whether the declara- 
tion of the payee of the note, made while 
he held it, was admissible to show that 
the note was negotiated after due. The 
declaration of a former holder of a note 
negotiated before due, that the note was 
given without consideration, are not ad- 
missible as against the endorsee. Ba- 
rough v. White, 4 B. & C. 325; Shaw v. 
Brown, 4 D.,& E. 730. But in England, 
and also in some of our sister states, if 
the action be by the endorsee of the note 
dishonored before negotiated, the declar- 
ation of the payee, made while the inter- 
est was in him, are held admissible for 
the defendant. Peacock v. Billings, R. 
& M., 127; Hatch v. Dennis, 1 Fairfield 
R. 249; Sherly v. Wood, 9 Greenleaf, 93. 
The courts there proceed upon the 
ground that these admissions derive their 
value and legal force from the relations 
of the party making them to the property 
in question, taken as a part of the res ges- 
ta, may be proven by any competent per- 
son who heard them, without calling the 
party who made them. That the question 
1s, whether the party made the admission, 
and not whether the fact was as he admit- 
ted it to be. Its truth may be controvert- 
ed by other testimony, even by calling 





the party himself when competent. That 
such declarations, when admissible at all, 
are admissible as original evidence and 
not hearsay. Clark and Houghan, 2 B. & 
C. 149; Montapelier v. Brooks, 3 B. & 
Ald. 141; Wesley v. Rowe, 1 Ad. and 
Ellis, 114. Regarding him as the source 
of title, they admit his declaration to af- 
fect those claiming under him, and that, 
too, whether he be dead or living. But 
our supreme courts have overlooked or 
disregarded these principles, and have re- 
garded him as a mere witness, without 
giving any force to the fact that the title 
has been derived through him. Regarded 
merely as a witness, it has held his decla- 
ration merely hearsay evidence. In Whit- 
taker v. Brown, 8 Wend. R. 496. It was 
held that in an action on a note payable 
to A. B. or bearer, and suit brought by 
the assignee, evidence of the declaration 
or admission of the payee, while he held 
the note, was not admissible in discharge 
of the drawer, on the ground that the pay- 
or of the note was a competent witness, 
and should be produced to prove the de- 
fence set up. In a previous case, that of 
Kent v. Walton,’ 7 Wend. R. 256, this 
doctrine was extended still further, and it 
was held that such declarations were not 
admissible, even when the payee was 
dead. The same doctrine was adhered 
to by Bronson, J., in the subsequent case 
of Beach v. Wise, 1 Hill R. 613. Al- 
though he seemed not well satisfied with 
the rule yet adhered to it on the ground 
of stare decisis. 

The justice erred in admitting the de- 
claration of the payee. For this reason 
the judgment is reversed with costs. 





In a case argued by Serjeant Hill, after 
the court had given its decision upon 
the case, (which was against the Ser- 
geant’s client) Lord Mansfield said,— 
“ Now, brother Hill, that the judgment is 
given, you can have no objection on ac- 
count of your client to tell us your real 
opinion, and whether you dont think we 
were right.” The Sergeant said he al- 
ways thought it his duty to do what the 
court desired, “‘ and upon my word,” said 
he, “‘ I did not think that there were four 
men in the world who could have given 
such an ill-founded judgment, as you four, 
my lord judges, have pronounced.” 
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ENGLISH CASES. 





3n Chancerp. 





Before the Right Honorable John Singleton LORD 
LYNDHURST, Chancellor of Great-Britain. 


CARPMAEL v. Pow1s.—25th March, 1846. 
SOLICITOR — PRIVILEGED COMMUNICATION, 


A solicitor may demur to interrogatories relatin 
to the reserved bidding, aud other particulars o' 
the nature and value of property sold by him for 
his clieut ;—and communications from the latter 
to him through an agent, are privileged. 


Tx1s was an appeal from the Master of 
the Rolls. The defendant some years 
since conveyed an estate to the plaintiff, in 
consideration of an annuity. The plain- 
tiff recently filed a bill to rectify an alleg- 
ed miscalculation in the value of the an- 
nuity, and during the proceedings admin- 
istered certain interrogatories to the 
solicitor who had transacted the purchase 
on behalf of the defendant, inquiring the 
amount of the bidding intended to have 
been reserved in case the property had 
been sold by public auction, as at one 
time was contemplated. This the witness 
refused to state. In the treaty between 
the plaintiff and the defendant, the latter 
negotiated occasionally with her solicitor 
through her brother. The bill stated that 
the brother was the defendant’s agent, 
which was denied by her answer, where- 
in he was represented to have been mere- 
ly the channel of communication between 
the defendant and her solicitor. The lat- 
ter was asked whether the brother had 
not held himself out as the agent of the 
defendant. To this question the witness 
replied, that he declined to answer it, in- 
asmuch as he believed that he (witness) 
was himself the defendant’s agent in the 
transaction. The Master of the Rolls 
had allowed a demurrer to these and 
other interrogatories, on the ground of 
privilege. 


Mr. James Parker and Mr. Stevens con- 
tended that the information required did 
not relate to the professional business of 
a solicitor, but belonged rather to that of 


consequently the privilege of communica- 
tion between solicitor and client could 
not be claimed. That such communica- 
tion relating to matters not coming within 
the peculiar province of a solicitor, having 
been made to him through a third party, 
the privilege would not arise. That the 
solicitor should have sworn that he was 
the agent of the defendant, whereas in his 
reply to the seventh interrogatory, he 
merely stated that he believed himself to 
have been such agent. Walker v. Wild- 
man,6 Madd. 47. That, at all events, the 
interrogatories should have been answer- 
ed, and the court might, if it thought fit, 
reject the answers at the hearing as in 
Desborough v. Rawlins and others, 3 Myl. 
& Cr. 515. The following cases were 
also cited: Bramhall v. Lucas, 2 Barn. 
& Cress. 745. [His lordship remarked 
that this last case had never been sanc- 
tioned.] Sawyer v. Birchmore, 3 Myl. & 
Keen, 572; Spencerley v. Schulenburg, 
(therein cited,) 7 East. 457 ; Greenough 
v. Gaskell, 1 Myl. & Keen, 98; Park- 
hurst v. Lowten, 2 Swans, 194; Bunbury 
v. Bunburu, 2 Beav. 173; Herring v. 
Clobery, 1 Phil. 91. 


Mr. Mailins and Mr. Bagallay, for the 
defendant, maintained, that the privilege 
was that of the client and not of the soli- 
citor. That the matters interrogated to 
were connected with the professional bu- 
siness of a solicitor, and that the privilege 
was not removed by the intervention of a 
third party. They rested their argument 
upon the authority of the above cases, 
and cited Jones v. Pugh, 1 Phil. 96. 


Mr. Cairns appeared for the solicitor. 
Mr. J. Parker, replied. 


Tue Lorp CHAnceLtor.—The extent 
to which communications between solici- 
tors and clients are privileged, is a ques- 
tion of great nicety. The present case 
comes clearly within the rule, otherwise 
it would be impossible for a solicitor in 
his ordinary transactions to steer clear of 
the matters which might arise. His lord- 
ship came to this conclusion upon consid- 
eration of the whole of the transactions 
relating to the sale of the property and 
the application of the purchase money ; 





an auctioneer, or estate agent, and that 


and was of opinion, from a long profes- 
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sional experience, that this business was 
included in the ordinary avocation of a 
solicitor; consequently all communica- 
tions respecting it were privileged. The 
point then remaining for discussion was, 
whether this privilege was obviated by 
corresponding through an agent. The 
case of Walker v. Wildman, (supré) de- 
cided the contrary. It was quite clear 
that communications made by a client 
through an agent, were the communica- 
tions of the client, and as such, were in 
this instance privileged. His lordship 
would not give an opinion as to what 
might have been the result if the interrog- 
atories had been put to an agent. 


Appeal dismissed with costs. 





Before the Right Honorable LORD LANGDALE, 
Master of the Rolls. 


Wns v. Coorer.—January 12, 1846. 


HUSBAND AND WIFE—RECEIVER—FEES— 
CcosTs. 


The husband of a feme covert entitled to separate 


property settled to her separate use, without 
wer of anticipation, is not entitled to the inter- 
Restos of the court for the appointment of a re- 
ceiver, on his behalf, of the rents and profits of 
such property. 
Where one of three trustees appears eeuey 
from his co-trustees, he may be entitled to his 
costs, if there are circumstances to justify such 


separate appearance. 


By the settlement made on the marriage 
of the plaintiff and his wife, dated the 5th 
of March, 1833, a sum of £4,000, and 
certain other property, were assigned to 
two of the defendants and another trustee 
who had since died, upon trust to pay the 
interest, dividends, and annual produce of 
the trust funds, during the joint lives of 
the plaintiff and his wife, to such persons 
only as the wife should, from time to time, 
notwithstanding her coverture, by any 
writing or writings under her hand, but 
not so as to dispose of the same by any 
sale, mortgage, charge, or otherwise, in 
the way of anticipation, direct or appoint, 
and in default of such direction or appoint- 
ment, into her hands, and her receipts 
alone were declared to be sufficient dis- 





* See opinion of Vice Chancellor Sandford, re- 
ported ante p. 216. 








charges; and after the decease of the 
plaintiff or his wife, then to the survivor; 
and after the decease of the survivor, to 
stand possessed of such interest and divi- 
dends, and of the stocks, funds, and secu- 
rities, in or upon which the trust monies 
should be invested upon trust for the 
children of the marriage. 

In July, 1834, the defendant, Weston, 
was appointed trustee in the placeof 
the trustee who had died. In 1836 the 
trustees were induced, at the request of 
the plaintiff and wife, to invest a portion 
of the trust property, amounting to about 
£2,000, in the purchase of certain copy- 
hold premises at Lambeth, contrary to the 
trusts of the settlement; and in order to 
indemnify them for so doing, the plaintiff 
and his wife joined in a deed of indemnity 
to the trustees, which was executed on the 
30th of December, 1837, and in which the 
property settled was treated as trust prop- 
erty. From the time of the completion 
of the purchase until the month of Au- 
gust, 1844, the trustees had permitted the 
plaintiff to receive the rents of the prop- 
erty as their agent; but having had reason 
to be dissatisfied with his conduct, they 
appointed their solicitor as their agent to 
receive the rents, at a small annual salary. 
The plaintiff being dissatisfied with this 
arrangement, instituted a suit against the 
trustees, in which he claimed a beneficial 
interest in the property, on the grounds 
of his having expended a large sum of 
money in repairs and improvements, and 
of there being an understanding that he 
was to have a lease at a certain rent; and 
to this suit he made his wife a defendant. 
A motion was now made on his behalf for 
the appointment of a receiver, and for an 
injunction to restrain the trustees from 
interfering in the receipt of the rents, and 
from proceeding with an action which 
they had commenced against one of the 
tenants, and that the plaintiff might be at 
liberty to propose himself as the receiver. 


Shebbeare, for the motion, contended, 
that as the husband and wife were both 
desirous that the rents should continue to 
be received as heretofore, there was no 
reason why the expense of appointing 
another person for the purpose should be 
incurred, and that the plaintiff had also a 
considerable claim upon the property fox 
his expenditure upon it. 
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Chandless, for the wife, supported the 
motion. 


Kindersley and Miller, for two of the 
trustees, stated, that until the trustees 
deemed it their duty to take upon them- 
selves the control of the property, in con- 
sequence of the improper conduct of the 
plaintiff, he had always treated the prop- 
erty as trust property; and the trustees 
denied that there was any agreement or 
understanding as to his having a lease 
granted to him, as had been recently al- 
leged by him. The only ground upon 
which the motion could be supported was, 
that of expense to the estate by the ap- 
pointment of an agent to collect the rents ; 
whereas the salary agreed to be paid by 
the trustees to the then agent was only 
£12 a year, and the expense of this mo- 
tion, and of the appointment of a receiver, 
would be ten times that amount. 


Glasse, for the other trustee. 


Tue Master or THE Rout1s, after stat- 
ing the trusts of the settlement, and the 
investment made of the trust property in 
the houses, mentioned in the pleadings, 
said that there was no ground whatever 
for the application. The wife might have 
grounds of claim, and she might have rea- 
son for impeaching the conduct of the 
trustees, in which case she might come to 
the court for relief; but the trustees had 
full power to employ whom they — 
to receive the rents. The plaintiff, there- 
fore, not being entitled to come to the 
court to make any such application, the 
motion must be dismissed, with costs. 


Shebbeare suggested, that as the three 
trustees ought to have appeared together, 
they should not be allowed two sets of 
costs; but 


Tue Master or THE Ro ts said, that 
as it was stated the trustee who had ap- 
peared separately resided at a considera- 
ble distance from his co-trustees, and 
might not have had the means of imme- 
diately communicating with them, there 
was a reason for his applying to a solici- 
tor in his immediate neighborhood, and 
therefore his costs ought to be allowed. 





Before the Right Honorable Sir LAUNCELOT 
a alae , Knight, Vice Chancellor of Eng- 
land. 


Prayer v. ANDERSON.—Feb. 27, 1846. 


SECURITY FOR COSTS. 


Where the plaintiff in a suit has no permanent resr 
idence, he may be called upon to give security 
for costs, althongh his address, as stated in the 

bill, was accurate at the time of the bill being 


filed 


Tus was @ motion on the part of the de- 
fendant, that the plaintiff might be order- 
ed to give security for costs, and was 
made under the following circumstances : 
The plaintiff, at the time of filing the bill, 
was at lodgings at a house in Bury-street, 
St. James’, and in the bill was described 
as of Bury-street, St. James’. A day or 
two after the bill was filed he went to Pa- 
ris, but stayed there only a short. time, 
when he returned to England, and by the 
advice of his solicitor went to reside in the 
neighborhood of Bath, where he had con- 
tinued to reside ever since. In Decem- 
ber, 1844, he executed a mortgage for the 
benefit of his creditors, and in that deed 
he was described as of Carlisle. 


Mr. Stuart and Mr. Stratton, for the 
motion, contended that, as the plaintiff 
had no fixed or permanent residence, the 
case was within the rule laid down in 
Calvert v. Day, 2 Yo. & Col., 217, in 
which it was held that a plaintiff who was 
a mere hawker and onlin, and had no 
fixed place of residence, must give securi- 
ty for costs. They cited also Weeks v. 

ole, 14 Ves., 518, Sandys v. Long, 2 My). 
& K., 487, and Milf. on P1., 43. 


Mr. Bethell, contra, said there were no 
grounds for the motion. It was not pre- 
tended that the plaintiff did not reside at 
the address described in the bill when the 
bill was filed. Then, with regard to his 
going to Paris, he was there only for two 
days, after which, by the advice of his so- 
licitor, he went to reside in the neighbor- 
hood of Bath, near to the residence of his 
father and mother. There was no pre- 
tence, therefore, for the allegation that he 
was constantly shifting his residence; and 
no application had been made to his soli- 
citor to be furnished with his present 
abode. 
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Tue Vice Cuancettor.—The question 
is, whether there was not sufficient evi- 
dence to show the plaintiff’s residence to 
be of such a transitory nature as to render 
security for costs proper. It is a remark- 
able fact, that a notice was given by the 
plaintiff’s solicitor, in December, 1845, 
which states that an assignment was made 
by the plaintiff on the 4th of October, 
1845, in which he is described as of Car- 
lisle; and then on the 10th of December, 
1845, he is described as of Bury-street, St. 
James’. I lay little stress on the circum- 
stance of the plaintiff’s going to Paris, as 
he might have gone there for business or 

leasure ; but from the other facts stated, 
it appears that he had no fixed or perma- 
nent residence. The case is not like that 
of Sandys v. Long, because there the de- 
scription in the bill was altogether untrue; 
but it falls within the principle acknowl- 
edged by the Lord Chief Baron in Calvert 
v. Day; the plaintiff not having any per- 
manent place of residence, and his de- 
scription in the bill did not therefore give 
that substantial security which defendant 
was entitled to require. 


Order made, with costs. 





Before Sir KNIGHT BRUCE, Vice Chancellor. 


Goopman v. GosneLL.—March 6th, 7th, 
and 9th, 1846. 


SOLICITOR AND CLIENT-——-MORTGAGE— 
SALE OF STOCK.—TRUSTEE. 


A solicitor, who, on being consulted by a very ig- 
norant trustee, as to the payment of le my 4 
advises a sale of all the stock, (no sale having 
been authorised by the will,) and for that pur- 
pose, causes a power of attorney to be executed, 
the result of which is to give the solicitor 
session of the fund, part of which he lends, or 
ee cay to lend,on mortgage, retaining the 

alance, or the greater portion of it for his costs 
and charges, ordered to show cause why he 
should not be struck off the roll, regard being 
had to the case made by his answer, and the 
suit having been instituted by the legatees 
against the trustee, and such solicitor. 


Tuts was a bill filed against the sole act- 
ing executor and trustee of a will, and 
against his solicitor, Mr. George Price 

ill, of Birmingham, by the infants inter- 
ested under the will of the testator, pray- 
ing that a sum 3/. per cent. stock, part of 
the estate of the testator, in which the 





infant plaintiffs were interested, might be 
replaced. The answer of the defendant 
Hill, admitted the sale of the stock by his 
advice. By the answer, and by the evi- 
dence, it appeared that the fund had not 
been applied according to the trusts of the 
will, The particular mode in which it 
had been dealt with is fully stated in the 
judgment. 


Mr. Russell and Mr. Goodeve appeared 
for the plaintiffs. 


Mr. Renshaw appeared for the defend- 
ant Gosnell, the executor, and Mr. Wig- 
ram with Mr. Rogers for the defendant, 
Mr, G. P. Hill. 


Sir Knieut Bruce, V.C.—having sent 
a preliminary inquiry, for the purpose of 
ascertaining whether the whole class of 
persons was before the court, said,— 
“‘ Having thus disposed of this cause for 
the present, I must do more. An old 
man, in a lowly class of society, a Lin- 
colnshire peasant, scarcely, or not at all, 
above the station of a farm laborer, hap- 
pens to be a trustee under a farmer’s will, 
of a sum of stock, amounting to 650/. 3 
per cent. consols, for the benefit of the 
Goodwins, who are infants,—possibly for 
the benefit of unknown persons. The 
stock stands in the name of the testator, 
and is bequeathed to his sole acting exec- 
utor and trustee for the benefit of the 
children. The bequest of the stock, for 
this purpose, is a specific bequest, and 
has been assented to. I must, upon the 
evidence before me, consider the trust as 
fixed and the fund as clear, except that 
the legacy duty, amounting to £1 per 
cent., which makes the amount something 


PoS- less than £8, has not at this time been 


paid. In this state of things, the old man, 
the trustee, seems to have received the 
ordinary application from the Legacy 
Duty Office, as I collect, on the subject 
of the duty, and to have consulted Mr. 
Hill, a solicitor, upon it, who advises him 
to sell the whole of the stock. The will 
gave no authority for that purpose. This 
advice was plainly unjustifiable and most 
manifestly unwarranted. Perhaps it might 
not have been wrong to sell, or to advise 
the sale of a specific part of the stock to 
pay the duty; but for that object, cer- 
tainly not so much as £15 could have 
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been wanted. I am bound to attribute 
to Mr. Hill a knowledge of the title to 
the stock and the circumstances, and also 
a knowledge of the nature of the advice 
he gave. I cannot, upon the evidence 
before me, ascribe to the trustee a suffi- 
cient knowledge or information to have 
enabled him to judge whether the advice 
given was right or wrong. The trustee 
follows the advice; Hill causes a blank 
power of attorney to be prepared in favor 
of his London agent, Mr. George Smith. 
It is sent down to Hill, who procures its 
execution by the trustee, and then sends 
it back to London, where Mr. Smith, (the 
agent,) under Hill’s direction, acts upon 
it by selling the stock, and paying the 
clear proceeds, amounting to £9,590 
sterling, into the London banking house, 
to the credit of Mr. Hill’s account with a 
country bank, by which the whole of the 
clear produce of the sale finds its way in- 
to the name and power of Mr. Hill, and 
in fact comes into his hands. It is unne- 
cessary to characterize such a transaction. 
But the matter does not rest here. Mr. 
Hill afterwards deals with the money,— 
substantially at his peril,—by lending it, or 
representing himself to have lent it, upon 
some security, which would, as I collect 
it, have been of an unwarrantable or im- 
proper nature, even if the will had au- 
thorised the stock to be sold. He misap- 
plies grossly, or represents himself as 
having himself grossly misapplied, tosome 
other matter, the other part of the money 
and claims all, or nearly all, the rest, as be- 
ing due to himself for charges, in part at 
least, of an unreasonable nature, and with 
part of which those who were beneficially 
entitled to the fund could have nothing to 
do. He prepares and causes to be exe- 
cuted by the trustee, a release to him, 
Hill, in respect to these transactions. 
What would have been the right mode of 
viewing or dealing with conduct such as 
this, had the trustee been a person of edu- 
cation, or a man capable of protecting 
himself, I need not say. Upon the evi- 
dence before me, I believe that the trus- 
tee here was a helpless and ignorant in- 
strument—a mere instrument—in the 
hands of Hill, without any, or with scarce- 
ly more judgment or volition for any ef- 
fectual or useful purpose in this matter 
than the pen with which he was made to 
sign his name. As has been said of other 





persons in other instances, the regret that 
a professional man should have so con- 
ducted himself, is only equalled by the 
wonder that, as he had the means of pre- 
venting this from being brought under 
public observation, he should have allow- 
ed it to go forth to the world. Neither 
of the parties to the cause has made any 
application against him. I see no reason 
for supposing that Hill would have been 
unable to satisfy the pecuniary demands 
which the plaintiffs have upon him, had 
it been unnecessary that the case should 
have come before the court; unfortun- 
ately, however, it has come before the 
court. Jt is now before me judicially, 
and my understanding of the duty I owe 
to this profession and to society, prohibits 
me from treating it as not containing any- 
thing beyond a mere matter of civil liti- 
gation. If a solicitor, by his employment 
professionally, on the behalf of an igno- 
rant man, and by means of the confidence 
reposed in him by that client, and by means 
of information given him by that client, is 
enabled to acquire, and, using those means 
for the purpose of acquiring, does by them 
acquire from the client the property of 
others for whom that client is trustee, 
and to whom he is answerable for it. 
If the solicitor thus acquiring it, I do 
not merely say unduly or unjustly, and 
for an improper purpose, but in a manner 
which the solicitor must have known to 
be improper and unfair, and for purposes 
which he must have known to be mani- 
festly unjustifiable; if, having done so, 
the solicitor actually does misapply the 
property so unduly acquired ; and if the 
purpose for which, and the manner in 
which he so misapplies it, is to any extent 
substantially for his own private advan- 
tage or profit, and if the client thus rely- 
ing upon the solicitor, is a person by 
education and station so incapable of 
forming a correct estimate of the propri- 
ety or impropriety of the other’s acts, as 
to be substantially a mere instrument, and 
a mere machine, in the solicitor’s hands, 
used by the solicitor, as I have said,—I 
am not prepared to say that such a pro- 
fessional man ought to remain a solicitor 
of any court. Assuming the act of ac- 
quiring property under such circumstan- 
ces not to amount to an indictable offence, 
I do not see any other reason against the 
substantial applicability to him of a term, or 
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terms more ordinarily and familiarly used 
in jurisdictions of a different kind from this, 
and which I need not specifically express. 
Being, to my great regret, unable to say 
that the materials before me do not afford 
a probable ground for apprehending the 
supposed case, which I have been men- 
tioning to be substantially a correct de- 
scription of Mr. Hill’s conduct in respect 
of the £650 stock and its produce, and 
therefore, for questioning the propriety 
of the continuance of Mr. Hill as an offi- 
cer of the court, I should, in my judgment, 
considering the nature of the case, be de- 
serting one of the most important duties 
belonging to the judicial office, were I 
not to order, as 1 do, that Mr. Hill do 
show cause, on some future day to be 
now fixed, why, having regard to his an- 
swer, and to the evidence in this cause, 
his name should not be struck off the roll 
of solicitors of the court of chancery. If 
no other day is asked for, I will fix the 
second day of Easter term. 











































In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and the rest of the 
Judges. 





Row tes vy. SENIon AND OTHERS.—Easter 
Term, 1846. 


TRESPASS—LIABILITY OF ATTORNEY. 


Where an attorney by his conduct induces a sheriff 
to make a wrongful seizure, under a writ of ex- 
ecution, he is equally liable with the sheriff in 
an action of trespass. 

The attorney in an action gave a writ of fieri facias 
to the sheriff, on which he endorsed, ‘“‘ The de- 
fendant resides at Wolverton, in Bucks, and is 
an innkeeeper,’”’ by reason of which the sheriff 
was induced to seize the goods in the house 
where the defendant resided, aithough it turned 
out that the house and property belonged to an- 
other person. 

Held, that the attorney was liable in an action of 


trespass. 


In an action of Gandiil v. Doer, the plain- 
tiff obtained a verdict, and a writ of ere 
facias issued to the sheriff to levy on the 
goods of the defendant. Before the writ 
of execution was given into the hands of 
4 the sheriff, Cheshire, the attorney for the 
q plaintiffs, endorsed on the writ as follows : 
“ The defendant resides at Wolverton, in 
Bucks, and is an innkeeper.” The sher- 





iff, in pursuance of the writ, levied on the 
goods which he found in the house at 
Wolverton, where the defendant was re- 
siding. It appeared that the defendant 
lived with his mother-in-law, Mrs. Rowles, 
and assisted her in keeping the Radcliff. 
Arms, at Wolverton, and the goods seized 
belonged tothe mother-in-law ; whereupon 
an action of trespass was brought by 
Rowles against the sheriff, the plaintiff in 
the former action, and his attorney, Che- 
shire. 

The defendants pleaded—1. Not guil- 
ty. 2. That the house was not the house 
of the plaintiff. 3. That the goods seized 
were not the goods of the plaintiff. 

The case was tried before Mr. Justice 
Patteson, on the Norfolk circuit, and a 
general verdict found for the plaintiff, with 
forty shillings damages ; the learned judge 
reserving leave for the defendant, Che- 
shire, to move to enter a nonsuit as re- 
garded him, provided the court should be 
of: opinion that he had not made himself 
liable in this action. An affidavit was put 
in to show that Cheshire not only acted as 
attorney for the plaintiff in the first action, 
but that he was actually interested in the 
debt recovered. 


Mr. Pashley and Mr. Power showed 
cause. 

The jury having found all the issues in 
favor of the plaintiff, it must be taken that 
the house and goods belonged to the 
plaintiff, and that the endorsement on the 
writ of fiert_ facias was false in fact. The 
principle is laid down in the cases of Bra. 
ham v. Barker, 3 Wilson, 368, Codring- 
ton v. Lloyd, 8 Adol. & Ellis., 449, and 
Green v. Elgie, 5 Q. B. R., 99, that where 
an attorney deliberately directs the exe- 
cution of a bad writ or warrant, he takes 
upon himself the chance of all the conse- 
quences. And where a sheriff commits a 
trespass by seizing the guods of the wrong 
person, under a good and valid writ, the 
attorney is also a co-trespasser, if he in 
any manner directs the sheriff tc make 
such wrongful seizure. The question, 
therefore, is one for the consideration of 
a jury, whether the sheriff, in the execu- 
tion of this writ, was influenced or con- 
trolled by the endorsement made by the 
attorney; and they, in fact, having found 
that he was misled by this endorsement, 
the court will not disturb the verdict. 
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Mr. O’ Malley, contra.— 

The general principle of the liability of 
an attorney, in the cases cited, is not dis- 
puted; but this case is distinguishable. 
The attorney must give the best descrip- 
tion he can of the person against whom 
the writ issues, or at least the one by 
which he is most likely to be discovered. 
And it appeared that Doer was residing 
in the house of the present plaintiff, and 
was ostensibly acting as if the property 
belonged to him. There is nothing in the 
endorsement on the writ which should 
induce the sheriff to seize the goods of 
the plaintiff: he seizes at his peril the 
goods of any other person than the one 
against whom the writ issues. 

In Sowell v. Champion, 6 Adol. & El- 
lis. 407, the court intimated an opinion 
that an attorney could not be held a joint 
trespasser with the sheriff, unless he so 
conducted himself as to induce the officer 
to act in a particular manner. If the offi- 
cer had been misled by the negligent act 
of the attorney, and thereby induced to 
seize the goods of the wrong person, the 
vemedy against the attorney would be an 
action on the case, and not an action of 
trespass. 


Lorp Denman, C. J.—The principle 
iaid down in the case of Sowell vy. Cham- 
pion, 6 Adol. & Ellis., 407, is that the at- 
torney is not liable, unless he directs a 
wrongful seizure to be made. Here the 
question is, whether this defendant, by the 
endorsement he made on the writ of fieri 
facias, did direct the goods of the plain- 
tiff to be seized. I think hedid. He di- 
rected him to go to the house in which 
Doer lived, and induced him to seize the 
goods found there, which rendered him 
liable to an action of trespass. This view 
of the case is strengthened by the fact that 
the defendant was interested in the judg- 
ment which had been obtained against 
Doer. 


PatTeson, J., concurred. 


Wiss, J.—I am of the same opin- 
ion. I think the endorsement on the writ 
was of such a description as might induce 
the sheriff, acting on those instructions, to 
seize the goods in the house where he was 
informed Doer lived. The attorney would 








be liable, if he by his conduct induced the 
sheriff to commit. the wrongful act; and 
the question how far he was misled by the 
endorsement, is matter of evidence, and 
the jury having found for the plaintiff, I 
do not see any ground for disturbing the 
verdict. 


Wieurman, J.—I am of the same opin- 
ion. The sheriff is liable for seizing the 
goods of the plaintiff, and the attorney is 
also a joint trespasser if he directs him to 
seize the wrong goods. The officer was 
told that Doer was an innkeeper, and that 
he resided at Wolverton, and he might 
well understand, from such directions, 
that he was to seize the goods in the 
house where such person was residing. 


Rule discharged. 


[PRACTICE COURT.] 


Before Mr. Justice WILLIAMS. 
In re Farrtnorne.—Hilary Term, 1846. 


ATTORNEY—WHEN SUMMARILY LIABLE 
UPON AN UNDERTAKING, 


If an undertaking be given by an attorney whilst 
acting in the capacity of attorney, he may be 
called upon summarily to perform it although his 
services were gratuitous. 


An action was brought by one George 
Bailey against William Robinson, and in 
the course of negotiations between them, 
for settling the action, the defendant rep- 
resented to the plaintiffthat he should be- 
come entitled upon a certain event to a 
share in some money, arising from the 
sale of certain property ; and Mr. Thom- 
as Fairthorne being the attorney for the 
trustees of the property in question, ap- 
plication was made to him by both the 
plaintiff and defendant, for a corrobora- 
tion of the representation so made by the 
defendant. Fairthorne corroborated the 
representation accordingly, and proposed 
terms for settling the action. Those terms 
were accepted, and in pursuance thereof, 
Fairthorne drew up a promissory note to 
be signed by the defendant for the amount 
of debt and costs payable upon the said 
event, and gave his own undertaking for 
the payment thereof. Fairthorne’s servi- 
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ces were entirely gratuitous, and it was 
sworn that he was not the attorney for the 
defendant in the action, and that on no 
occasion had he acted “ as attorney ” for 
the parties. Default having been made 
in payment of the note, a rule was ob- 
tained, calling upon Mr. Fairthorne to 
show cause why he should not pay to the 
plaintiff the sum secured by his under- 
taking. 


Bramwell now showed cause, and con- 
tended that the mere fact of Fairthorne’s 
being an attorney did not render him 
amenable to the summary jurisdiction of 
the court, Ex parte Watts, 1 Dowl. 512; 
Ex parte Clifton, 5 Dowl. 218; and that, 
as his services were gratuitous, and he 
was merely referred to because he pos- 
sessed some peculiar information relative 
to the defendant’s means, he must be con- 
sidered to have interfered merely as a 
friend. Walker v. Arlett, 1 Dowl. 62; 
Ex parte Cowie, 3 Dowl. 601. 


Gray, contra, submitted that it was 
clear from the part which Fairthorne had 
taken in the transaction, that he had acted 
“as attorney,” and that the fact of his 
having given his services gratuitously 
would not exempt him from the summary 
jurisdiction of the court. In re Hilliard, 
14 Law, J., N.S.,Q.B.225. [WituraMs, 
J.—If an attorney undertakes a case upon 
the terms of no cure no pay, he is not the 
less liable as an attorney.| 


Cur. adv. vult. 


Wiuutms, J.—Undoubtedly the fact 
of Mr. Fairthorne’s merely being an attor- 
ney, does not render him amenable to the 
summary jurisdiction of the court. The 
question in each case is, whether the part 
he acted as an attorney in the transaction ; 
In re Gee, 2 Dowl. and L. 997. Now it 
stands uncontradicted, that the attorney 
in this case prepared the promissory note, 
and gave the undertaking in pursuance of 
terms which had been proposed by him 
for settling the action. I think that all 
this must be taken to have been done 
whilst acting in the capacity of attorney 
in the transaction, and consequently the 
Tule must be made absolute. 


Rule absolute. 





FRANKLIN ¥V. Hopexinson AND BEALE— 
Hilary Term, 1846. 


WRITS OF EXECUTION, RETURN OF—SCIRE 
FACIAS BEFORE SUING OUT A SECOND 
WRIT, WHEN UNNECESSARY. 


If aca. sa., or other final process, returnable upon 
execution, be issued within a year and a day of 
the judgment, but has produced no satisfaction, 
another writ (even of a kind different from the 
first) may be sued out at any time afterwards, 
without previously returning the first writ, or 
issuing a scire facias. 


Petersdoff had obtained a rule calling up- 
on the plaintiff to shew cause why a writ 
of fiert facias should not be set aside for 
irregularity, under the following circum- 
stances :—~An action having been brought 
against two persons named Hodgkinson 
and Beale, the plaintiff obtained a final 
judgment against them on the 8th June, 
1843, and on the same day issued a capi- 
as ad satisfaciendum, returnable immedi- 
ately after execution, against both. Upon 
this writ Hodgkinson was taken, but was 
shortly afterwards discharged under the 
Insolvent Act. Against Beale, the other 
defendant, nothing was done, the plaintiff 
having given directions to the sheriff not 
to execute the writ as to him. No further 
proceedings were taken in the action un- 
til the 17th of January, 1846, when a writ 
of fiert facias was issued upon the same 
judgment, although no scire facias had 
been sued out, and although no retarn 
had been made to the ca. sa., which still 
remained in the sheriff’s hands. Under 
that writ Beale’s goods had been seized to 
satisfy the judgment; and the present ap- 
plication was made on his behalf. 


Pigott, now showed cause. A writ of 
execution may be sued out without a 
scire facias, although more than a year 
and a day have elapsed since the date of 
the judgment, if a previous writ of execu- 
tion has been issued within the year. 2 
Tidd. Prac. Formerly, before suing out 
a second writ, the first must have been re- 
turned and filed, and continuances entered 
on the roll; but now, when writs are 
made returnable upon execution, (as was 
the case with the ca. sa. in the present in- 
stance,) and not on a certain day, they 
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continue to run until executed ; and con- 
sequently in such cases, the old formali- 
ties need not be observed. Simpson v. 
Heath, 7 Dowl. 832; Greenshields v. 
Harris, 2 Dowl. N. 8S. 272; Harmer v. 
Johnson, 14 M. and W.336. 2. A second 
writ of execution might always and may 
still be issued without a return of the first, 
where the latter has produced no satisfac- 
tion. Dicas v. Warne, 10 Bing. 341; 
Knight v. Coley, 5 M. and W.274. Now 
the arrest of one of two defendants, is no 
satisfaction by the other. Dyke v. Mer- 
cer, 2 Show. 393; and in Nadin v. Bat- 
tie, 5 East, 147, it was decided, that if 
one of several defendants be arrested 
upon a ca. sa., and discharged under an 
insolvent act, the goods of the others may 
be afterwards seized under afi. fa. The 
judgment of Parke, B., in Raynes v. Jones, 
9M. & W. 104, is to the same effect. 


Petersdorff, contra, contended—1. That 
a second writ of execution of a kind dif- 
ferent from the first, could not be issued 
after a year and a day, without returning 
the first writ, or suing out a scire facias, 
where such first writ had been first exe- 
cuted. 2. That inasmuch as the defend- 
ant, who had been taken under the ca. sa. 
had been discharged from custody by 
operation of law, and as that writ had not 
been executed against the other defend- 
ant at the plaintiff’s request, it was, in 
effect, the same as if no execution had 
been issued within the year; and there- 
fore, that a scire facias was necessary be- 
fore the fi. fa. could be sued out. 


Cur. adv. vult. 


WiuraMs, J.—The question is, wheth- 
er, in order to justify the issuing of the 
Jfieri facias, a return should have been 
previously made to the ca. sa., or whether 
it be sufficient that materials exist for 
completing the roll. It is clear that there 
are such materials in this case; because, 
as the ca. sa. remains with the sheriff un- 
executed as to one of the defendants, a 
return of xon est inventus may be made as 
to him; and on the authority of Green- 
shields v. Harris, I think that the rule 
must be discharged but without costs. 


Rule discharged without costs. 





Crossiz v. Hotmes.— Hilary Term, Jan. 
23, 1846. 


AWARD—WHEN NOT SUFFICIENTLY FINAL. 


After declaration (in which there were two 
counts,) but before plea, “all matters in differ- 
ence in the cause” were referred by a judge’s 
order to the award of an accountant, the costs of 
the cause to abide the event of the award, and 
the costs of the reference and award to be in 
the discretion of the arbitrator. The award 
(uot saying that it was made “ of and concern- 
ing the premises,”’) directed that the one party 
should pay to the other a certain sum, without 
stating upon what account. Held, bad, inas- 
much as it was uncertain upon what account the 
sum awarded was to be paid, and as there was 
no finding upon which the costs of the cause 
could be taxed. 


Tuts was a special action on the case for 
a false warranty upon the sale of guano, 
whereby the plaintiff’s lands had been 
injured, and he had become liable in dam- 
ages to other persons to whom he had 
sold it. After declaration, but before 
plea, “‘ all matters in difference between 
the parties in the cause” were referred 
by a judge’s order, (afterwards made a 
rule of court,) to an accountant, by which 
it was amongst other things ordered, “ that 
the costs of this action shall abide the 
event of the award, and that the costs of 
the reference and award shall be in the 
discretion of the arbitrator,’? The arbi- 
trator by his award, after reciting the 
order of reference, and that he “had 
taken upon himself the burthen of the 
reference,” that he had “ examined all 
such witnesses as had been produced, 
and heard and duly weighed, &c., the 
several allegations, &c., before him,” “b 
and on behalf of the parties,” awarded, 
that J. N. H. [the defendant] do and shall 
pay, &c., to J. C. [the plaintiff,] on, &c., 
the sum of £167 6s. 2d.;” and “that the 
costs of the said reference and of this my 
award, and all other costs connected 
therewith, shall be borne and paid by the 
said J. N. H.” 


Crompton having obtained a rule nis?, for 
setting aside the award, upon the grounds 
that the arbitrator had not decided upon 
the action, and that it did not appear which 
party was entitled to succeed therein, or 
which of them was entitled to all or any 
of the costs thereof ; and that it was not 
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stated upon what account the sum award- 
ed was to be paid. 


Heath (Jervis with him) now showed 
cause. It did not appear, he said, that 
there were any matters in difference oth- 
er than those in the cause; and, there- 
fore, the sum awarded must be presumed 
to be in respect of the action alone. Had 
the arbitrator expressly stated that he 
awarded “ of and concerning the premis- 
es,” there could be no doubt as to the 
validity of the award, but as it must be 
assumed that there were not other mat- 
ters in difference, the omission of those 
words is immaterial. Gray v. Gwennap, 
1 B. and Ald. 106. Nor was it necessary 
that the arbitrator should find upon each 
count, inasmuch as the reference was be- 
fore plea. Cases in which it has been 
decided that the award must decide upon 
each issue separately, are inapplicable ; 
for in all of them the defendant had either 
pleaded or the cause had been referred 
after issue joined. Kilburn v. Kilburn, 
13 M. & W. 671, (where most of the de- 
cisions are reviewed), was a case of that 
kind. The more recent case, however, of 
Bearup v. Peacock, 14 M. & W. 149, is a 
direct authority, that where a case in 
which there is a declaration containing 
several counts, is referred before plea, a 
finding upon each count is unnecessary. 
But at all events, whether the award be 
uncertain or not with regard to the costs 
of the action, the court will not set it 
aside altogether. Had the arbitrator 
awarded in favor of the defendant in the 
action, he would only have been entitled 
to costs; and as the plaintiff (should the 
court be against him) is willing to aban- 
don those costs, the remainder of the 
award may stand. England vy. Davison, 
9 Dowl., 1052. Maloney v. Stockley, 4 M. 
& G., 647. 


Crompton, contra.—The defendant’s af- 
fidavit shows that there were other mat- 
ters in difference; but, however that may 
be, the award is so loose that it is quite 
uncertain as to what the arbitrator has 
taken into consideration and decided upon. 
The uncertainty affects the whole award; 
for, though the costs of the action be aban- 
doned, it is impossible to see that the sum 
awarded was to be paid in respect of the 
action, or of other matters in difference, 
or even whether in respect of any of the 





matters referred. Pearson v. Archbold, 11 
Mee. & W., 477. The master cannot say 
whether plaintiff or defendant is entitled 
to the whole costs, or whether each of 
them is entitled to some in respect of one 
count. Bearup v. Peacock is a very strong 
case; and before that decision it was al- 
ways considered to be necessary to award 
separately upon several counts, as well as 
upon several pleas or issues. Watson om 
Awards, ed. 1836, p. 161. 


Wuuis, J.—It seems to me that the 
arbitrator has failed to decide upon the 
questions submitted to him. He has 
awarded ‘that a sum of money shall be 
paid in respect of something or other, 
without saying what. Now, unless he had 
decided upon the action, and further de- 
cided in favor of the plaintiff, how can 
costs be awarded to the successful party? 
In Gray v. Gwennap, though the award in 
that case was not expressed to be “made 
of and concerning the premises,” yet Lord 
Tenterden thought that those words were 
of considerable importance. It is unne- 
cessary to say what might have been the 
effect of their introduction in this case: 
but I think that the award, as it now 
stands, is uncertain, and that this rule 
must therefore be made absolute. 


Rule absolute. 


Cuemmett v. Brapsee.—Hilary Term, 
1846. 


USE AND OCCUPATION——YEARLY TENANCY, 


Occupation, and the mere payment of an aliquot 
portion of an annual rent at the expiration of a 
quarter, is not sufficient evidence of a yearly 
tenancy. 


Tuts was an action of assumpsit, for the 
use and occupation of a warehouse and 
premises, with the appurtenances, to 
which the defendant pleaded the general 
issue. 

At the trial, before the under-sheriff of 
Middlesex, it appeared that the defendant 
was a fringe manufacturer; and that, at 
Michaelmas, 1844, he had taken, for the 
purpose of his trade, a room in a manu- 
factory belonging to the plaintiff, upon the 
understanding that the latter would re- 
move a partition which separated the 
room from the granary adjoining ; that he 
would give the defendant possession of 
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the granary, and would make such im- 

rovements in the whole as would render 
it suitable for the defendant’s men to 
work in. Before the arrangement was 
completed, the defendant asked the plain- 
tiff what he would let the room for, to 
which the latter answered, ‘“‘ £20 a year; 
put that he could not let the granary also 
for less than £30.” The defendant then 
said £10 would not make the difference, 
as the room was useless without it. At 
Christmas, 1844, the defendant paid £7 
10s., the amount of a quarter’s rent at the 
rate of £30 per annum; but it did not 
appear that any evidence was given show- 
ing upon what amount it was paid. Pos- 
session of the granary, however, never 
having been given, and the promised im- 
provements never having been made, the 
defendant quitted the premises at the end 
of February, 1845. 

This action was brought for rent due 
from the defendant for a quarter which 
elapsed after the time when he had quit- 
ted,the premises, but before the expira- 
tion of a year since he had entered. A 
verdict was found for the plaintiff, but it 
did not appear how the case had been left 
to the jury. 


Miller now showed cause against a rule 
for setting aside the verdict, and for a new 
trial, contending that there was ample ev- 
idence to support the action, inasmuch as 
the courts inferred the existence of a year- 
ly tenancy, from the fact of occupation 
and the payment of an aliquot portion of 
an annual rent. Harland vy. Bromley, 1 
Stark., 455, Braithwaite v. Hitchcock, 10 
Mee. & W., 494, Wilson v. Abbot, 3 B. & 
C., 88, are distinguishable, for there it was 
only held that half-yearly payments did 
not establish a tenancy for more than a year. 


Lush, contra, contended that it did not 
appear that there was any agreement 
whatever for a yearly tenancy, and that 
there was not one tittle of evidence to 
support the verdict. 


Wiis, J.—My impression is so; 
for the £7 10s. was not proved to have 
been paid on account of any rent at all, 
and there was no evidence to show wheth- 
er it was paid on account of one, two, or 
twelve months. The rule must therefore 
be made absolute. 

Rule absolute. 


In the Exchequer. 





Before the Rt. Honorable Sir FREDERICK POL- 
LOCK, Lord Chief Baron, and the rest of the 
Barons. 


RENNIE AND ANOTHER v. BERESFORD AND 
oTuERS.—Hilary Term, 1846. 


BILL OF PARTICULARS—RAILWAY COMPANY. 


In an action by an engineer against a railway com- 
pany, the particulars of the plaintiffs demand 
claimed one gross sum, for surveying, travelling 
expenses, assistance, &c. 

Held sufficient, and that it was not necessary to 
specify the amount of the particular items which 
composed the general charge. 


In an action brought by an engineer 
against some of the committee of a rail- 
way company, the particulars of the 
plaintiff’s demand was as follows : 


1845. Between 18th September and 30th 
November, to preliminary survey and 
examination of the country between 
Leeds and Carlisle, in order to deter- 
mine the best line, including travelling 
charges and assistance, £250 0 0 

1845. Between 27th Sep- 
tember and 30th Novem- 
ber, to personally examin- 
ing the country between 
Leeds and Carlisle, mak- 
ing sundry trial sections ; 
laying out the main line; 
finding surveyors, levellers 
and engineers; superin- 
tending the same; meet- 
ing the solicitors, arrang- 
ing with them, and assist- 
ing at the reference; taking 
all the cross sections of the 
roads and making the pro- 
posed alterations therein ; 
getting out the finished 
plans and sections ; furnish- 
ing the solicitors with tra- 
cings to take their refer- 
ence; meeting solicitors, 
and putting numbers on 
the plans to correspond 
with the reference ; laying 
out all the gradients and 
curves on the plans and 
sections ; superintending 





the engravings, and fur- 
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nishing the engraver, from 
time to time, with the re- 
quisite plans and sections ; 
correcting the proofs ; sun- 
dry meetings with the 
chairman of the committee 
of selves and assistants, 
and generally directing 
and superintending all the 
different departments of 
surveying, levelling, engi- 
neering and engraving, 
&c., including tavern bills, 
travelling charges and of- 
fice expenses, 
To laying out, surveying 
and levelling, between 
Bramholdt tunnel, on the 
Leeds and Thirsk railway, 
assing by Otley towards 
Bolton, according to the 
original intention of the 
committee, ten miles at 
SN! ghee ee ey 
To surveying, levelling and 
laying out, and alteration 
in the line near Bolton, to 
avoid the opposition of the 
Duke of Devonshire, four 
miles at £55,. r 
To surveying, levelling and 
laying out a deviation of 
the line, at Rettlewell and 
Thwaite’s bridge, in order 
to adopt the atmospheric 
rinciple, by order of the 
ard, sixteen miles at 
Gan « 6 ew w*% 
To ditto, ditto, another devi- 
ation, to avoid the second 
tunnel, at Bainbridge, in- 
cluding all the necessary 
documents fit for deposit, 
furnishing solicitors and 
engravers with plans, and 
completed in the same 
manner as the main line, 
six miles at £105, . 
To Mr. Arrowsmith, the en- 
graver’s bill, . 


550 


220 


880 


630 


. 1,945 


£12,885 


By cash on account at va- 
rious times, 


- 6,000 


£6,885 


. 8,980 0 


0 


0 


0 


ocolUcOmrdTCLcCOmUUCUCUO 


o 


0 


0 


0 


0 


coco elo o 





An application having been made for 
further and better particulars, Alderson, 
B., made an order, so far as related to the 
sums alleged to have been paid for the 
defendant’s use, but refused it as to the 
other part of the plaintiff’s claim. 


Montague Smith now moved for a rule 
nist, for further and better particulars. 
The second item contains one gross 
charge, for surveying, travelling expenses 
and assistance, and it is impossible for the 
defendants to know how much is claimed 
by the plaintiffs for their own labor, and 
how much for that of others; nor can 
they tell what is claimed for labor gene- 
rally, and what for money paid. In the 
case of an attorney’s bill, such a particu- 
lar would be clearly insufficient. [At- 
DERSON, B.—An attorney’s bill is differ- 
ent, as each item is subject to taxation.] 
A bill of particulars should afford such in- 
formation as to enable the defendants to 
pay into court any part of the claim which 
they cannot resist. 


Sir John Bailey, who appeared to show 
cause in the first instance, was stopped by 
the court. 


Pottock, C. B.—I think my brother, 
Alderson, exercised a proper discretion, 
and that we ought not to grant a rule. 
There is a distinction between the expla- 
nation of a charge made in the particular 
and the charge itself. For instance, if in 
this case the charges for stationery, trav- 
elling expenses, &c., were themselves dis- 
tinct subjects of charge, no doubt particu- 
lars ought to be given to each. But that 
does not apply to where there is a general 
charge, and other charges are inserted as 
mere explanation. There is no rule for 
an engineer different from that of a house 
builder or a coachmaker. Suppose the 
latter sends in a bill of £300 for a carri- 
age, and includes all the — of which 
the general charge is made up, namely, 
the wheels, the painting, &c., no judge 
would order him to give particulars of 
every item. The same rule applies to a 
surveyor or engineer; he must give such 
information as to enable the party to anti- 
cipate what he is to meet, and to pay mo- 
ney into court. It is argued that the de- 
fendants cannot tell how many miles the 
plaintiffs intend to charge for; but there is 
the terminus a quo and the terminus ad 
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quem, and it is very easy to get a map of 
the county and see the distance between 
the two points 


Avperson, B.—The plaintiff has given 
all reasonable and practicable informa- 
tion; and if we were to require more, it 
would be making the bill of particulars a 
trap for the plaintiff—not a guide for the 
defendant. 

Rule refused, with costs. 





Assotr v. Ricuarps.—Hilary Term, 
1846, 


SHERIFF—INTERPLEADER—TRESPASS. 


A claim having been made to certain goods seized 
by the sheriff under a fi. fa., an interpleader or- 
der directed the goods to be sold, and the money 
paid into court to abide the event of the issue. 
The issue was tried and found for the claimant, 
who then brought an action against the sheriff 
for breaking and entering his dwelling-house, 
and seizing and converting his 

Held, that the sheriff was entitled to have struck 
out of the declaration so much as related to the 
goods, and that application for that purpose, after 
time to plead, was not too late. 

Heid, also, that if the plaintiff had sustained any 
special damage, that fact should have been stated 
to the judge, and semble, in such case he would 
have no jurisdiction to make any order. 


A suerirr having seized certain goods 
under a writ of fiert facias, a third party 
claimed the goods ; after which the sheriff 
applied for relief under Interpleader Act, 
when it was ordered that the goods be sold, 
and the money paid into court to abide the 
event of an issue between the claimant 
and the execution creditor. The issue was 
tried and a verdict found for the claimant. 
The claimant then brought an action of 
trespass against the sheriff for breaking 
and entering his dwelling-house, and seiz- 
ing and taking his goods, and converting 
and disposing of the same to his own use. 


‘A rule had been obtained calling on the 


plaintiff to show cause why so much of 
the declaration as charged the defendant 
with seizing and taking the goods, and 
conyerting and disposing of the same to 
the defendant’s use, should not be struck 
out. 


Humfrey showed cause.—First, the ap- 
plication is too late. The writ issued on 
the 9th October; the declaration was de- 
livered on the 20th November, and on the 





28th the defendant took out a summons 
and obtained time to plead. The defend- 
ant should have applied immediately after 
the delivery of the declaration, and before 
he took a fresh step. [Po.tiock, C. B.— 
There is no such rule in cases of this sort. 
Where a sheriff acts under an interplead- 
er order, the court may give effect to it at 
any time. I should be disposed to lay 
down, as a general rule, that it is never 
too late to stay proceedings where a man- 
ifest injustice would be done by allowing 
them to go on.] [AtpEerson, B.—Wh 
should a party be permitted to charge the 
sheriff with an act done under the author- 
ity of the court? For breaking and enter- 
ing the house the plaintiff ought to have 
his action; but when the goods have been 
sold by order of the court, the owner of 
the goods ought not to be allowed to sue 
the sheriff for the seizure, or it would be 
useless to protect the sheriff at all.| The 
plaintiff claims compensation for special 
damage sustained in his trade and busi- 
ness, in consequence of the seizure of the 
goods, and if he is not allowed to sue in 
respect of such seizure, there would be an 
injury without a remedy. 


Gray, who appeared to support the 
rule, was not called upon. 


Pottockx, C. B—The rule must be 
made absolute, to strike out of the decla- 
ration all the goods in the interpleader 
order. Although it may be a great hard- 
ship to have goods seized and sold, yet if 
the party has thereby sustained any spe- 
cial damage, he should mention that tact 
when the matter is before the judge ; and 
in such case it is doubtful whether the 
judge could make any order without con- 
sent. Here, however, there does not ap- 
pear to have been the slightest suggestion 
that the plaintiff had sustained any special 
damage in consequence of the seizure. 
The goods are sold by order of the 
judge, and it would be very unjust to 
make the sheriff responsible for the act of 
the court. We cannot protect him against 
the trespass in entering the house; but 
with respect to ihe seizure of the goods, 
it would be an opprobrium to the law to 
allow the party to go on. 


Aperson, B.—Under the Interpleader 
Act, the applicant for relief is to make 
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affidavit that he is ready to bring into 
court, or to pay, or dispose of the subject 
matter of dispute in such manner as the 
court may direct ; and the court is to make 
such order as may be just and reasonable. 
Therefore, the judge 1s vested with a dis- 
cretion over the matter which the sheriff 
brings before him, namely, the seizure of 
certain goods already in his possession. 
If, then, the judge, in the exercise of his 
discretion, directs the sheriff to sell the 
goods, it would be a monstrous proposi- 
tion to say, that the sheriff is to be re- 
sponsible because he has sold the goods 
under the authority of the court. If in 
such a case we permitted an action to be 
brought, we should be doing a grievous 
injustice to an officer of the court. 


Rotre, B.—I have some doubt wheth- 
er the legislature meant that there should 
be an interpleader at all, a it dis- 
posed of every thing. The judge is to 
exercise his discretion as to whether he 
shall make an order or not; and if he sees 
that there really is any question beyond 
the mere property in the goods, I am in- 
clined to think that he has no jurisdiction. 
But after an order has been made, to say 
that the sheriff is open to another action, 
because he has acted under the order, 
seems to me quite preposterous. 


Rule absolute. 


RawstTorne v. GANDELL.—Easter Term, 
April 15th, 1846. 


RELEASE——PLEA PUIS DARREIN CONTINU- 
ANCE—RAILWAY COMMITTEE. 


In an action by the provisional committee of a pro- 
jected railway against the engineer of the com- 
pany, for a breach of contract, two of the plain- 
tiffs executed a release, to which the defendant 
pleaded puis darrein continuance. The court 
refused to set aside the plea, it appearing that 
one of the releasors had a substantial interest in 
the company, and was not a mere trustee. 


Crompton moved for a rule calling on the 
defendant to show cause why a plea of 
release should not be set aside. The ac- 
tion was brought by the provisional com- 
mittee of “ The Liverpool, Preston and 
North Union Railway Company,” against 
the engineers of the company, for a breach 
of contract, in not completing certain sec- 





tions and plans in sufficient time to ena- 
ble the company to deposit them at the 
office of the board of trade on the 30th 
November last. The writ was sued out 
in the month of January, and issue having 
been joined, the cause was set down for 
trial at the Liverpool assizes, on the 21st of 
March. On the 20th the defendants plead- 
ed puis darrein continuance. A release was 
executed by J. Duncan and C. Randall, 
two of the plaintiffs. It was submitted 
that the release was executed through col- 
lusion with the defendants, and in fraud 
of the other plaintiff; and in support of 
this view affidavits were produced, which 
disclosed the following facts:—That a 
meeting of the shareholders took place 
on the 21st January, when it was resolved 
that proceedings should be instituted 
against the defendants; and that resolu- 
tion was communicated to the original 
shareholders, and also to the releasors: 
it was further resolved, that all sharehold- 
ers who were desirous of giving up their 
shares, should receive one guinea on ac- 
count of the deposit on each share. Two 
hundred shares had been allotted to J. 
Duncan, and of these he returned one 
hundred and fifty. 

Soon after the present action was com- 
menced, Duncan and three others of the 
provisional committee filed a bill in chan- 
cery against the other committee-men, in 
order to have the accounts of the compa- 
ny taken under the authority of that court, 
and to restrain the present action. The 
other releasor, Randall, had been appoint- 
ed one of the executive committee, but 
had never taken any active part in the 
management of the company. He had 
received a guinea per share on all the 
shares allotted to him, and had executed 
a deed releasing the provisional commit- 
tee from all claims at law and in equity, 
in respect of the projected undertaking, 
but subject to a rateable participation in 
any surplus fund. 

Under these circumstances, it was con- 
tended that there was clear evidence of 
fraud, inasmuch as Randall had parted 
with all his interest, and Duncan merely 
retained a few shares, in order that he 
might be enabled to defeat the present 
action. If this plea were allowed, any 
one member of a provisional committee 
would have all the shareholders in his 
power, and might at any time extinguish 
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their rights. Phillips v. Claggett, 11 Mee. 
& W., 84, was referred to. 


Potiock, C. B.—There ought to be no 
rule. Though one of the releasors has 
parted with his interest, yet the other has 
a sufficient interest to entitle him to re- 
lease. It may be a very wrong thing to 
do, and one for which the party would be 
responsible at another tribunal; but if 
there is the smallest scintilla or right, or 
real interest, on which the release may 
operate in law, we cannot interfere. 

here complicated interests are involv- 
ed, we have no machinery to work out 
the equities of the case ; it is better, there- 
fore, to adhere to the law. 


Parke, B.—The question comes to this, 
are the parties who execute the release 
devoid of all interest, in fact mere names ? 
If it were so, there would be a case of 
fraud to justify us in interfering; not in- 
deed to set aside the release—for that we 
have no power to do—but to prevent it 
being pleaded to the prejudice of the 
other plaintiffs. It appears that Duncan 
is not a mere trustee, but is substantially 
interested in the undertaking, for he holds 
fifty shares, and may therefore execute a 
valid release, subject to responsibility to 
his co-partners. In order to induce a 
court of law to set aside a plea of this na- 
ture, it is necessary to athe out a clear 
case of fraud: that has not been done, 
and the remedy is by bill in equity against 
Duncan. 

Roure and Puiatt, BB., concurred. 


Rule refused. 


Provuproot v. Bowe.— Hilary Term, 
1846. 


AWARD—INFANT—COSTS. 


An action of covenant on an apprentice deed hav- 
ing come on for trial, was el, together with 
two other actions, in one of which the infant ap- 
prentice sued by his next friend ; the costs of the 
cause to abide the event, and the costs of the re- 
ference and award to be in the direction of the 
arbitrator. The arbitrator awarded that the ver- 
dict in the cause should be entered for the de- 
fendant, and that the infant should pay the costs 
of the reference. 

Held, that the award was good. 


AN action of covenant on an apprentice 





deed having come on for trial, the cause, 
with two other actions, in one of which 
the infant apprentice sued by his next 
friend, were referred to arbitration; the 
costs of the cause to abide the event, and 
the costs of the reference and of the 
award to be in the discretion of the arbi- 
trator, who was to certify to whom and by 
whom the same were to be paid. The 
arbitrator awarded that the verdict in the 
cause should be entered for the defendant, 
that the two actions should be no further 
prosecuted, and that the infant should pay 
the costs of the reference. 

A rule nisi had been obtained to set 
aside the award, on the ground that the 
arbitrator had exceeded his authority, in 
ordering the infant to pay the costs of the 
reference, and also that the award was 
not final, inasmuch as the costs of the re- 
ference were ordered to be paid by a per- 
son who was no party to the cause. 


Lush showed cause. The arbitrator 
had power to order the costs to be paid 
by any one party to the reference. A sub- 
mission to arbitration by an infant is void- 
able only, and unless he comes when he is 
of full age to set it aside, the court will 
not interfere. If it is said that the infant 
is no party to the reference, then he had 
no right to make the application; if he is 
a party, he was subject to the control of 
the arbitrator. The infant, who had a 
common interest in all the suits, gave the 
arbitrator power to say by whom the costs 
were to ke paid. 


Humfrey, in support of the rule. The 
submission must receive a reasonable con- 
struction. When it is said that the costs 
of the reference are to be in the discre- 
tion of the arbitrator, it means that he is 
to award a portion to be paid by each 
person, in respect of the particular action 
to which he is a party. It is the same as 
if the three cases had been separately re- 
ferred. [Potiock, C. B.—If several cases 
were referred, and a person, not a party to 
any one of them, came in by rule of court 
and made himself a party to the reference, 
why should not the arbitrator direct him 
to pay the costs of the reference?] The 
intention was to apportion the costs : nine- 
tenths of them might have been occasion- 
ed by the first cause, to which the infant 
was no party; and therefore the arbitra- 
tor should have divided them accordingly. 
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At all events, the arbitrator has exceeded 
his authority in ordering an infant to pay 
costs, inasmuch as the award cannot be 
enforced against him, for he may avoid it 
at any time. It is the same as if the ar- 
bitrator had ordered any third person to 
pay them. [Ro.re, B.—In that case the 
award would be bad on the face of it: it 
is not so here.] 


Potiock, C. B—I do not think that 
we ought to interfere to set aside the 
award : it is in every respect right; and 
if we thought otherwise, we should send it 
back to the arbitrator to amend it. 


Auperson and Rotrt, BB., concurred. 
Rule discharged. 





SuAney v. SIDNEY. 
ADVERSE CLAIMS—INTERPLEADER. 


A defendant who had purchased certain goods, re- 
ceived notice from a third party that the goods 
belonged to him. The vendor sued the defend- 
ant for the price of the goods, and the claimant 
sued the defendant in trover. 

Held, that this was not a case in which the defend- 
ant could be relieved under the Interpleader 
Act. 


Atherton moved for a rule under the first 
section of the Interpleader Act, 1 & 2 
Will. 4, c. 58. It appeared that the de- 
fendant had purchased of the plaintiff sev- 
eral chests of tea, but before they were 
paid for the defendant was served with 
notice by a third party, that the tea be- 
longed to him, and requiring the defend- 
ant not to pay the price of the tea to the 
plaintiff. 

Subsequently the plaintiff brought an 
action of debt against the defendant for 
the price of the tea, and the third party 
sued the defendant in trover. Under 
these circumstances it was submitted, that 
as the defendant was willing to bring into 
court the price of the tea, he was entitled 
to relief. 


Po.ttock, C. B.—In the case of James 
v. Pritchard, 2 Mee. & W., 44, the cir- 
cumstances were very similar to the pre- 
sent, and this court, after granting a rule 
to show cause, decided that it was not a 
case within the Interpleader Act. 


Parke, B.—In this case there can be 





no interpleader, for the parties do not 
claim the same thing; the one seeks to 
have the benefit of a contract, the other to. 
recover the subject matter of it. The 
price agreed to be paid for the tea may 
exceed its real value—for a party may 
make an improvident bargain—but the 
claimant could only recover the actual 
value. 


Auperson, B.—The Interpleader Act 
was intended to be a substitute for the old 
mode of relief by bill in equity, and it is 
clear that in a case like this there could 
be no interpleader in equity. 


Rule refused. 








3n the Common Pleas. 





Before the Rt. Honorable Sir NICHOLAS TIN. 
DAL, Lord Chief Justice, and the rest of the 
Judges. 


DauryMpP te v. Dawes and another —Hil- 
ary Term, 1846. 


WARRANT OF ATTORNEY—JUDGMENT TO BE 
ENTERED UP JOINTLY AND NOT SEVERAL- 
LY. 


Where a warrant of attorney, executed by two 
persons, authorizes the receiving of “a declara- 
tion,” and the entering up of “a judgment” in 
“an action,” and also the execution of “a good 
and sufficient release,” one joint judgment only 
can be entered up thereon, and this notwith- 
standing the authority so given is expressed to 
be “ for us and each of us.” 


Dowling, Serjt., had on a former day ob- 
tained a rule nisi to enter up a judgment 
against one defendant alone, on a warrant 
of attorney executed by both the defend- 
ants. The terms of the authority given to 
the attorneys therein named, were “to 
appear for us and each of us, &e., and to 
receive a declaration for us and each of 
us, in an action of debt, for the sum of 
£130, &c., and thereupon to confess the 
same action, or else to suffer a judgment, 
&c.,to pass against us in the same action, 
and to be forthwith entered up against us 
and each of us, of record, &c., and to ex- 
ecute a good and sufficient release,” &c. 


Byles, Serjt., now showed cause.—The 
question is, whether the instrument in 
question gave authority to enter up not 
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one, but three distinct judgments; and it 
is submitted that the words “a declara- 
tion,” “an action,” “a judgment,” “ a re- 
lease,” impart an authority to enter up but 
one judgment. King v. Hoare, 13 Mee. & 
W., 505. Gee v. Lane, 15 East., 592. The 
words “us and each of us,” can only be 
taken as having a several meaning, when 
applied to the entering an appearance. 

ad it been “or each of us,” the case 
would be different. The case of Raw v. 
Alderson, 7 Taunt., 454, though having no 
material bearing on the question, may be 
quoted to show that on a joint warrant of 
attorney a judgment against one cannot 
be entered up. 


Dowling, Serjt., contra—The words 
“and each of us,” have some meaning, 
and what other can be given to them than 
that they confer a several authority? The 
word “each” must be construed to im- 
port severance, on the authority of Kew 
v. Rouse, 1 Vern., 353; Swift v. Gregson, 
1 T. R., 432; Brownsword v. Edwards, 2 
Ves. Sen., 243. 


Tinpat, C. J—The question is, what 
is the proper meaning to be given to the 
words ‘‘ and each of us?”? Now, when I 
look at that part of the instrument which 
authorizes the entering up of judgment, I 
find the words are, “ suffer a judgment to 
pass against us in the same action;” thus 
referring to one judgment and one action. 
It then goes on to say, “to execute a good 
and sufficient release ;” contemplating, on 
the whole, an authority to enter up but 
one joint judgment against both the par- 
ties. 


The rest of the court concurred. 
Rule discharged. 





Moor v. TucKwELu. 
NEW TRIAL.—MISDIRECTION. 


The court refused to grant a new trial on the ground 
of misdirection, me such misdirection applied 
itself exclusively to a portion of the demand, 
which the plaintiff consented to abandon. 


Assumpsit for work and labor, tried be- 
fore the judge of the sheriff ’s court of the 
city of London, when a verdict was found 
for the plaintiff, damages £4 19s. 


Shee, Serjeant, on a former day in this 





term obtained a rule nisi for a new trial, 
on the ground of misdirection. 


Byles, Serjeant, who showed cause, of- 
fered to give up the verdict as to the sum 
of £4 5s., to which alone the alleged mis- 
direction applied, and to take his verdict 
for 14s. 


Shee, Serjeant, in support of his rule, 
submitted that the court had no power to 
compel him to consent toa verdict different 
from that which the jury had found, and 
that, there being an admitted misdirection, 
he was entitled to a new trial as a matter 
of right. 


Cur. adv. vult. 


Tinpat, C. J—This was arule fora 
new trial before the judge of the sheriff’s 
court, on the ground of misdirection, and 
upon no other ground; for, by the rule 
laid down since this mode of trial has 
taken place, we cannot consider whether 
it was against evidence or not, the dama- 
ges being under £5. 

Now, the only misdirection being that 
which related to a separate cause of action 
amounting to £4 5s., and the plaintiff’s 
counsel, on showing cause, consenting to: 
abandon that sum altogether, we think the 
whole justice of the case, so far as we can 
look at it, has been attained by the plain- 
tiff’s consenting tu reduce the damages 
by the whole sum in respect of which 
such misdirection took place. 

It was objected in argument, that the 
court has not authority to alter the verdict 
of the jury. We donot alter the verdict, 
which still remains a verdict for the plain- 
tiff, with the same amount of damages, 
unless the plaintiff consents to such alter- 
ation; all that we do is, to secure to the 
defendant the option of paying 14s. only, 
instead of the sum recovered. 

If, at the time the rule was moved for, 
we had seen the whole of the facts: of the 
case as clearly as we do now, we should 
not have granted the rule in its: present 
shape, but, as it often occurs, with a con- 
dition attached for a new trial, unless the 
plaintiff consents to reduce the damages. 

It is not the practice, as stated at the 
bar, that in all cases where there has been 
a misdirection, a new trial mast be grant- 
ed de jure, because a bill of exceptions 
might have been tendered; for, where 
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the court can see clearly that real and 
substantial justice has been done or may 
be done without a new trial, the rule has 
been refused. See Edmondson vy. Ma- 
chell, 2 T. R. 4. 

We therefore treat this as a rule drawn 
up in the alternative; and as the plaintiff 
consents that the damages shall be re- 
duced, we make the rule absolute for that 
purpose, and discharge it as to the new 
trial. 


Rule accordingly. 


Manton vy. Bates. 
NEW TRIAL.—INSUFFICIENCY OF DAMAGES. 


The court will not grant a new trial on the ground 
of the jury having given a smaller amount of 
damages then the justice of the case might have 
warranted. 


Tuts was an action upon the case for 
fraudulently marking gun-locks of an in- 
ferior fabric, with the name of the plain- 
tiff, a gun-maker of repute. At the trial, 
before Tindal, C. J., at the last Middle- 
sex sittings, the jury found that a sum 
paid into court (£5,) was sufficient to re- 
cover the profit lost to the plaintiff by the 
sale of four pairs of locks proved to have 
been sold by the piaioet. with the 
plaintiff’s name fraudulently marked upon 
them, and returned a verdict accordingly. 


Byles, Serjeant, now moved for a new 
trial. He submitted that the true griev- 
ance was, not the mere loss of profit upon 
the locks sold by the defendant, but the 
injury done to the plaintiff’s reputation 
by palming upon the public an inferior 
article, under the supposed sanction of 
his name; and therefore, that the jury 
had estimated the damages the plaintiff 
was entitled to upon an erroneous princi- 


ple. 


Per curiam.—The present case appears 
to us to fall within the principle of those 
wherein the courts have uniformly refus- 
ed to grant new trials, on the ground of 
the inadequacy of the damages. Virtu- 
ally the jury have estimated the damages 
sustained by the plaintiff at the sum of 
£5, which they had an undoubted right 
to do. With reference, therefore, to the 





course adopted on former occasions, we 
think there should be no rule. 


Rule refused. 


Gisss v. ToNAaLeEy. 
NEW TRIAL.—INSUFFICIENT DAMAGES, 


When the jury have found for the plaintiff, the 
court will not grant a new trial on the ground 
that the damages are insufficient to carry costs, 
and less than the facts might have warranted. 


Tuts was an action brought against. a sur- 
geon to recover damages for alleged neg- 
ligence in the treatment of the plaintiff, 
whereby it became necessary for him to 
suffer amputation of a leg. The cause 
was tried before Parke, B., at the last 
Norfolk assizes, when the jury returned 
a verdict for the plaintiff, damages one 


farthing. 


Byles, Serjeant, moved for a new trial, 
on the ground that the damages were 
clearly insufficient, regard being had to 
the nature of the injury ; and he produced 
affidavits tending to impeach the testimo- 
ny given at the trial by one of the defend- 
ant’s witnesses. 


The Court took time to consider; and 
their opinion was afterwards delivered by 


TinpAL, C. J.—In this case, which was 
an action against a surgeon for negligence, 
and in which the plaintiff had a verdict, 
with one farthing | arse a motion was 
made by my brother Byes, for a new trial, 
on the ground of the inadequacy of the 
damages, and on affidavits in contradic- 
tion of the evidence given on the defend- 
ant’s part by his groom. 

It is not usual with the court to grant 
a new trial, on the ground that the dam- 
ages are smaller than the court might 
think reasonable. Rendall v. Hayward, 
7 Scott, 407; and in the case of Hay- 
ward v. Newton, 2 Str. 940,the court said 
it was never done. At any rate, a new 
trial ought not to be granted on such a 
ground, unless the judge who tried the 
cause is dissatisfied with the smallness of 
the damages, which, as the learned judge 
has informed us, is not the case in the 
present instance. In reference to the 
second ground on which this application 
is made, it is to be observed that the evi- 
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dence given by the witness whose testi- 
mony is impeached, cannot be looked 
upon as evidence coming by surprise up- 
on the plaintiff, seeing that it was evidence 
directly applicable to the issue which the 
plaintiff came to try, and being such as 
he ought then to have been prepared to 
rebut. We ought, therefore, not to grant 
a new trial, unless it is made out that on 
a second trial the position of the plaintiff 
will be materially different from that at 
the former trial. 

On examining the affidavits in support 
of the application, it appears to us that 
the only affidavits which state any mate- 
rial facts, tending on any solid ground to 
impeach the testimony of the defendant’s 
groom, are, the affidavit of the plaintiff 
himself, which cannot be used on a second 
trial, and that of the plaintiff’s mother, 
who was examined on the plaintiff’s be- 
half on the last trial, and might on that 
occasion have given in court the evidence 
which she now tenders on affidavit. 

We therefore think there is in this case 
no sufficient ground for granting a rule. 


Rule refused. 








HMliscellaneons. 


ASSIGNMENT BY HUSBAND OF THE WIFE'S 
EQUITABLE REVERSIONARY INTEREST 
IN PERSONALTY, OR HER EQUITABLE 

, CHOSES IN ACTION, 

Tar a husband cannot, either by himself 

or in conjunction with his wife, and either 

by deed, or by procuring her consent to 
be taken in court, or in any other man- 
ner, make an assignment, either voluntary, 
or for a valuable consideration, or through 
the means of the bankrupt or insolvent 
laws, of his wife’s equitable reversionary 
interest in personalty, or her equitable 
choses in action, so as to defeat the right 
of the wife, if he happen to die and she to 
survive him, before the property reduced 

into possession, the case of Purdew v. 

Jackson, 1 Russ. p. 1, has always been 

considered to have settled. The other 

cases on the point usually referred to are 

Honnor v. Morton, 1 Russ. 65; and Horas- 

by v. Lee, 2 Madd. 16. 

There has recently been a case before 
the Vice Chancellor of England clearly 
recognizing that doctrine, which will no 





doubt be interesting to our readers. The 
facts were these :—By articles of mar- 
riage, made previous to the marriage of 
Miss Elison, a young lady wader age, with 
Ralph Nicholson, it was agreed when she 
came of age to assign to trustees her rever- 
sionary interest in certain personal proper- 
ty, expectant upon the decease of her fath- 
er and mother, upon the usual trusts of a 
marriage settlement. The marriage took 
place. The lady came of age, and the 
settlement was made in pursuance of the 
articles. Mrs. Nicholson survived her 
husband. After his death, the tenant for 
life died, and the family affairs being 
thrown into chancery, Mrs. Nicholson in- 
sisted that she was an infant when the ar- 
ticles were executed, and therefore she 
was not bound thereby, and that she was 
absolutely entitled to the fund. Whether 
she was or not was the question, and that 
depended upon whether the assignment 
by her husband of her reversionary chose 
in action was valid. The case appears to 
have been well argued, and all the cases 
above referred to were cited. The deci- 
sion was in favor of Mrs. Nicholson. The 
Vice Chancellor said:—After repeated 
discussion in the case of Purdew v. Jack- 
son before Sir Thomas Plomer, and by 
Sir Thomas himself: he said, “‘ After this 
repeated consideration of the subject, I 
still continue of opinion that all assign- 
ments made by the husband of the wife’s 
outstanding personal chattel which is not, 
or cannot be then reduced into possession, 
whether the assignment be in bankrupt- 
cy or under the insolvent acts, or to trus- 
tees, for payment of debts, or to a pur- 
chaser, for valuable consideration, pass 
only the interest which the husband had 
subject to the wife’s legal right by survi- 
vorship.” 

After reviewing all the authorities 
referred to, his honor concluded as fol- 
lows :—*‘ It is useless to be always travel- 
ling over the same ground. I consider 
the principle laid down by Sir Thomas 
Plomer, and twice affirmed by the Lord 
Chancellor, to be decisive of the present 
question. Whether the husband dies in 
the lifetime of the tenant for life, where- 
by the chose in action cannot as against 
the wife be reduced into possession, and 
whether he survives and dies before it is 
reduced into possession, the same result 
must, in my opinion, follow: and the con- 
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sequence is, that in the present case a de- 
claration must be made, that Mrs. Nichol- 
son’s covenant, which might operate as 
an assignment, does not now affect that 
portion of the choses in action of his wife 
which was not reduced into possession in 
his lifetime. Elison v. Elwin, 13 Sim. 309.” 





THE OPPOSITE SIDES OF WESTMINSTER 
HALL. 


Tue following extract from Lord Camp- 
bell’s work, the “ Lives of the Chancel- 
lors,” show why the opposite sides of 
Westminster Hall meant (what they no 
longer do) the equitable and common law 
jurisdictions. The allusion to the arbi- 
trary system of purveyance and pre-emp- 
tion, and render in kind, discloses a state 
of things founded in necessity and good 
sense at the period in question, though 
very different from the modern arrange- 
ments of Windsor Palace. His lordship, 
discoursing upon the legal changes estab- 
lished in the long reign of Edward III, 
observes, that— 

“‘ There was introduced about this time 
a great improvement in the administration 
of justice, by rendering the court of chan- 
cery stationery at Westminster. The 
ancient kings of England were constantly 
migrating—one principal reason for which 
was, that the same part of the country, 
even with the aid of purveyance and pre- 
emption, could not long support the court 
and all the royal retainers, and the render 
in kind due to the king could be best 
consumed on the spot. Therefore, if he 
kept Christmas at Westminster, he would 
keep Easter at Winchester, and Pente- 
cost at Gloucester,—visiting his many 
palaces and manors in rotation. The 
Aula Regia, and afterwards the courts 
into which it was partitioned, were am- 
bulatory along with him, to the great vex- 
ation of the suitors. This grievance was 
partially corrected by Magna Charta, 
which enacted that the court of common 
pleas should be held in “ a certain place,” 
—a corner of Westminster Hall being 
fixed upon for that purpose. In point of 
law, the court of king’s bench, and the 
court of chancery may still be held in 
any county of England ‘ wheresoever in 
England the king or the chancellor mey be.’ 
Down to the commencement of the reign 





of Edward III., the king’s bench and 
chancery actually had continually follow- 
ed the king’s person, the chancellor and 
his officers being entitled to part of the 
purveyance made for the royal household. 
By the 28th Edw. 1, c. 5, the lord chan- 
cellor and the justices of the king’s 
bench were ordered to follow the king, 
so that he might have at all times near 
him sages of the law able to order all 
matters that should come to the court. 
But the two courts were now, (temp. 
Edw. 3,) by the king’s command, fixed in 
the places where, unless on a few extra- 
ordinary occasions, they continued to be 
held down to our own times, at the upper 
end of Westminster Hall, the king’s 
bench on the left hand, and the chancery 
on the right; both remaining open to the 
hall, and a bar being erected to keep off 
the multitude from pressing on the judges. 

“ The chancellor, on account of his su- 
perior dignity, had placed for him a great 
marble table, to which there was an as- 
cent of five or six steps, with a marble 
chair by the side of it. On this table 
writs and letters patent were sealed in 
the presence of the chancellor, sitting in 
the marble chair. Here he received and 
examined the petitions addressed to him. 
And on the appointment of a new chan- 
cellor he was inaugurated by being placed 
in this chair. 

“The marble chair and table are saia 
to have been displaced when the court 
was covered in from the hall. But till 
the courts were finally removed out of 
Westminster Hall, there were easy means 
of communication between the chancery 
and the king’s bench, which enabled Sir 
Thomas More to ask his father’s blessing 
in one court, before he took his seat in 
the other ; and I myself remember, when 
a student of law, that if the chancellor 
rose while the king’s bench was sitting, 
a curtain was drawn, and the judges sa- 
luted him.”—Lord Campbell’s “Lives of 
the Chancellors,” vol.1, p. 214. 





A celebrated counsellor had a very large 
brief sent to him with a very small fee 
marked on the back of it. On being 
asked if he had read his brief, he pointed 
with his finger to the fee, and said, “* As 
far as that I have read, and for the life of 
me I can read no further.” 
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